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FOREWORD

The goal of this pubhcation 1S 1o expiain the reguirements of the Raiph k. Brown Act, Califomea’s
open meeting [aw, i lay langusge o that 1t can be readily understosd by local government ofiicials
and empicyees, the public and the news media. we coffer practical advice—especiaily in aieas
where the Brown ACt s unclear or has been the subject of controversy—1io assist iocal agencies n
complying with the requirements of the law,

Anurber of organizations representing diverse views and constituencies have contributed 1o
this publicaticn it an effort to make it reflect as broad 2 consensus as possible among those who

daily nterpret and implement the Brown Act. The League thanks the following organizations for
their contributions:

Association of California Healthcare Districts
Association ¢of California Water Agencies

Califorma Association of Sanitation Agencies (CASA)
California Attorney General - Departraent of Justice
City Clerks Association of California

California Municipal Utilities Association

California Redevelopment Association

Califormia School Boards Association

California Special bistricts Association

California State Association of Counties
Community College League of California

California First Amendment Project

Caiifornia Newspaper Publishers Association
Common Cause

teague of wWomen Voters of California

This publication is current as of April 2607. Updates to the publication responding to changes in the
Brown ACT Y new Court interpretations are available at www.cacities org/opengov.

This publication is not intended to provide legal advice. A public agency’s legal counsel is

responsibie for advising its governing body and staff and shoukd always be consulted when
legal issues arise.

To improve the readability of this publication:
= Most text will look like this.

» Practice tips are in the margins
» Hypothetical examples are printed in blue
» Freqguently asked questions, along with our answers, are i shaded text

Additional copies of this publication may be purchased by visiting CityBooks
online at www.cacities.org/store.






TER 1:

OPLE’S BUSINESS

# THE RIGHT OF ACCESS PN
W0 key parts of the Brown Act have not chaniged since its adoption in 1953. One is the Brown AcH's initial \-:i/‘

section, declaring the Legislature’s intent:

“in enacting this chapter, the Legislature finds and deciares that the public commissions, boards,
and councils and the other public agencies in this State exist to aid in the conduct of the peopie’s
busingss. It is the infent of the faw that their actions be taken openly and that their deliberations
be conducted openly.”

“The people of this State do not yield their sovereignty ¢ the agencies which serve then:. The
people, in defegating authority, do not give their public servants the right to decide what is good
for the people to know and what is fiot good for them to know. The people insist on rermnaining
informed so that they may retain control over the instruments they have created.”

The people recordirmed that intent fifty years later at the November 2004 election by adepting Proposition
5%, amending the Califoria Constitution to inclucde a public right of access to government information:

“The people have the right of 80Cess 10 mformation concerning the conduct of the peopie’s
business, and, therefore, the meetings of public bodies and the writings of pubiic officials and
agencies shalf be open [0 public scrutimy. ™

The grown Act's other unchanged provision is 2 single sentence:

“All meetings of the legisiative body of & local agency shall be open and pubiic, and i perscns
shalt be permitted to attend any meeting of the legisiative body of a local agency, except as
atherwise provided in this chapter.™

That ane sentence is by far the most important of the entire Brown Act. if the opening s the soul, that
sentence is the heart of the Brown Act.

2 OreN & PUBLIC IV = Chapter 1: It Is the People’s Business



BROAD COVERAGE

The Brown ACt Covers members of vitually every type of 1ocal govermment body elecied or appoinied,

gecmon-making Of advisry. S0me wpes Cf private organizations are covered, as are newly-elected
members of 3 legisiative body ever before they taks ofice.

Similarly, rieetings subject to the Brown Act are not limited 1o face-to-face gatherings They also
mclude sny medium of cCommunication or device by which 2 majorty of 2 legislative body develops "a
collective concurrence as to action 10 be taken.” They include meetings hetd from remote focations by
tetecorierence.

New conmmunication techinologies present news Brown Act chailenges. For example, commaon email
practices of forwarding or replying (o messages can easily lead to a seriat meeting protebited by the
Brown ACt, as can participation by members of a legistative body in an Internet chatroom or blog diatogue,
Communicating during meetings using electronic technology (such as laptop computers, personat

digital assistants, or celtular teiephones) may create the perception that private communications are
influencing the cutcome of decisions; some state legislatures tigve banned the practice. On the other
hand, widespread cablecasting and web streaming of meetings has greatly expanded public access to the
deCision-making progess.

# NARROW EXEMPTIONS

The express purpose of the Brown Act is {0 assure that focal government agencies conduct the public's
business openly and publicly. Courts and the Attorney General usually broadly construe the Brown Act in
favor of greater pubsiic access and narrowly construe exemptions to its general rules.

Generally, sublic ofticials should think of themselves as Iiving in glass houses, and that they may only draw
the curtaing when it is in the public interest to preserve contidentiality. Closed sessions may e held only as
speciiicatly authorized by the provisions of the Brown Act itself.

The Brown Act, however, is iimited to meetings among a majority of the members of muiti-member
government bodies when the subject relates to local agency business. It does not apply to independent
conduct of individual decision-makers. It does not apply to social, cerernonial, educational, and other
gatherings as long as a majority of the members of a body don't discuss issues related to their local

agency's business. Meetings of temporary advisory committees—as distinguished fram standing
cornmittees—made up solety of less than a

quorrm of & legislative body are not subject to
the Brown Act.

The law does not apply to local agency staff or
employees, but they may facititate a violation
by acting as a conduit for collective action or
discussion.®

The law on the one hand recognizes the

need of individual iucal officials to meet and
discuss matters with their constituents. On the
other hand, it requires—with certain specific
exceptions to protect the community and
preserve individual rights—that the decision-
making process be public. Sometimes the
boundary between the twa 1s not easy 10 draw.
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Practice Tip:

S PUBLIC PARTICIPATION IN MEETINGS

In addition 10 requinng the pulilc’s busmess 10 be conducted i open, noticed meetngs, the Brown Act
also extends 1o the public the right io participate It meetings. individuals, lobbyists, and members of the
news rmedia possess the nght 1o attend, record, broadcast, and participate i public
meetings. The pubhic's participation is further enhanced by the Brown ACE's requirement
ihat a meaninghd agenda be posted in advance of meetings, by imiting discussion and
2Clion 1o matters isied on the agenda, and by requiring that meeting matesials be made
avadable.

Legistative bodiies miay, hovever, adopt reasonable regulations on public testimony ang
the conduct of public meetings, including measures to address disruptive conduct ang
irrelevant speech.

# CONTROVERSY

Not surprisingly, the Brown ACt has been a source of confusion and controversy since
its inception. News media and government watchdogs often argue the law is toothless
pointing out that there has never been a single criminal conviction for a violation. They
often suspect that closed sessions are being misused.

H

eublic officials, ¢ the cther hand, complain that the Brown Act makes it difficult to
respond to constituents and reguizes public discussions of items better discussed
privately—such as why a particular person should not be appainted to a board or commission. Many
elected officials find the Brown Act inconsistent with thefr private business experiences, Closed meetings
can be more efficient; they eliminate grandstanding and promote candor. The techniques that serve well
in business—the working lunch, the sharing of information through a series of phone calis or emails, the
backsoom conversations and compromises—are often not pessible under the Brown Act.

As & matter of public policy, California (along with many other states) has concluded more s 10 be gained
ihan Tost by conducting pubiic business in the open. Govermment behind closed deors may well be efficient
and business-ike, but it may be perceived as unresponsive and urtrustworthy.

2 BEYOND THE LAW - GOOD BUSINESS PRACTICES

Viotations of the Brown Act can lead to invalidation of an agency’s action, payment of a chatlenger’s
attorneys’ fees, public embarrassiment, even criminal prosecution. But the Brown Act is a fioor, not a ceiling
for conduc of public officials. This guide is focused not only on the Brown Act as @ minimum standard, but
also on reeting practicas or activities that, legal or not, are fikely t¢ create controversy. Prablems may crop
up, for example, when agenda descriptions are too brief or vague, when an nformal get-together takes

on the appearance of a meeting, when an agency conducts too much of its business in closed session or
discusses matters in closed session that are beyond the authorized scope, or when controversial issues
arise that are not on the agenda.

The Brown Act allows a legistative body to adopt practices for itself and its subordinate committees

and bodies that are more stringent than the law itself requires. Rather than simply restate the basic
iequirements of the Brown Act, local open meeting policies shoule strive to anticipate and prevent
problems in areas where the Brown Act doesn't provide full guidance. As with the adoption of any other
significant palicy, public comsment should be solicited.

4 OPEN & PUBLIC IV % Chapter 1: It Is the People’s Business



Adoval policy COUIG LUust on ined e Basic Brown AL goa

o Aldegislative DOOY'S nesc te BEl S HURiness done smoothiy.

= The public's nght 1o partopate mearinglully in meetings, and 10 ey
making at a retevant pont i hime

 GaTuments used I decision-

« Alpcalagency's night o
litigation.

dennally addrass certain negotiarons, perssmel matiers, ciaims and practice Tip:

The Brown Act should
* The nght of the press to fully understand and communicaie pulic agency decision-making, be viewed as a tool 10
facilitate the busmess
of local govemm L
agencies.

An explicit and comprehensive pubiic meeting and information pokcy, cspecially {eviewed periodicalty,
can be animportant elermnent n mantaining or iMproving public relations. Such a poiicy exceeds the
absolute requirements of the law—Dbut if the faw were encogh this gude wodld be unnecessary. A natiow
legalistic approach vail not avoid or resolve potential contraverses. An agency should consider going
beyond the law, and fook at 1S unique crcumsiances and detenming if there is 2 better way o prevent
potential problems and promote public trust. At the very least, local agencies need to think about how their
agendas are structured in order to make Brown Act compliance easier. They need 1o plan carefully to make
sure public participation fits smocthhy intc the process.

# ACHIFVING BALANCE
The Brown Act shoutd e neither 3n excuse for tiding the hall nor 3 mechsmsm for nindenng efficient

and orderly meetings. The fircwnt Act represents a balance among the nterests of constituencies whose
interests do net atways coincide. it calls for openness in focal governiment, yet shoutd aliow government to
function responsively and productively.

On the one hand, there must be adequste notice of what discussion and action is to occur during a
meeting; on the other there must be a normal degree of sporitaneity in the diglogue between elected
officials and their constituents.

The ability of an elected official 1o confer with constituents or colleagiies must be batanced against the
important public policy prohibiting decision-making outside of public meetings.

Int the end, iImplementation of the Brown Act must assure full participation of the public and preserve the

integrity of the decision-making process, yet not stifte gavernment officials and impede the effective and
natusal cperation of government.

8B HISTORICAL NOTE

In late 1951, San Francisce Chronicle reporter Mike Harris spent six weeks
Icoking 1to the way local agencies conducted meetings. State law had

lcng reguired that business be done in public, but Harris discovered secret
meetings Or Caucuses were common. He wrote a 10-part series on “Your Secret
Government” that ran in May and June of 1952.

Out of the series came a decision to push {or a new state epen meeting law,
Harris and Richard (Bud) Carpenter, legal counsel for the League of California
Cities, drafted a bili and Turlock Assembly Member Ralph M. Brown agreed
to carry it. The bill passed the Legislature and was signed into law in 1953 by
Governor Earl warren,

OrtN & PUBLIC IV & Chapter 1: It Is the People’s Business 5



The Kaiph M. Bronwn Act ithe "Broven ACTY), 85 18 kngwwn, has evolved under 2 senes of amendments and
court degisions, and has Been the model for other open meeting laws—such as

enacted in 1967 10 cover state agencies.

ihe Bagley-Keens Act,

Agsembly Member Browe served mn the Assernbly for 1% years starting in 1942, the [ast thres years as its
Speaker. He then became an appeliate court justice. But, hie is best known for the open meeting law, which
carries his narme.

Endnotes
1 Cabifornia Government Code section 54950
2 California Constitation, Art. 1, section 3 (b}il}

e

California Government Code section 33953 (a)

4 This principle of broad construction when it furthers public access and narrow construction if 2 provision limits
public access is also stated in the amendment to the state’s Constitstion adopted by Propasition 59 in 2004.
California Constitution, Art. 1, section 3(h}( 2}

Wolfe v. City of Frement (2006} 144 Cal. App.4th 533

£

Updates to this publication responding to changes in the Brown Act or new coust interpretations are available
at wwyw.cacities.org/opengov. A current version of the 8rown Act may be found at www.leginfo.ca.gov.
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The Brown Act applies 1o the legislative bodies of local agencies. it defines "legislative body” broadly o
inchude just about every type of decision-making body of & local agency.

8 WHAT 1§ A "LEGISLATIVE BODY" OF A LOCAL AGENCY?

A"legislative body” includes: i
= The "governing body of a loca) agency or any other local body created by state or federal statute.” =

This includes City councils, boards of supenvisors, schoot boards and boards of trustees of special
districts. A "local agency” is any city county, school district, municipal corporation, redevelopment
agency, district, political subdivision, or other public agency? A housing authority is a local agency unger
the Brown Act even though it is created by and is an agent of the state* The Caiifornia Attorney General
has opined that air pollution control districts and regional open space districts are also covered.: Entities
created pursuant to joint powers agreements are local agencies within the meanng of e Brown Act =

* Newly-elected members of a legislative bady who have not yet assumead office must conform to
the requirements of the Brown Act as if already in office ” Thus, meetings between incumbents and
newly-elected members of a legislative body, such as a meeting betwaen two outgoing members and a
member-elect of a five-member body, could violate the Brown Act.

53

dy of 3 focal agency,
mbent member of the

e election 10 a five-men
either an incumbent,
sbratory breakfast. Does:

L

if-the conversation. turns

J . siness. Even though the
fficially been sworn '-f‘lfi,_fth& '

pplies. If purely a social
fnvited to attend 1o -

Appointed bodies—whether permanent or temporary, decisicn-making or advisory—such as planning
commissions, civit service commissions and other subsidiary committees, hoards, and bodies. Volunteer
groups, executive search commitiees, task forces, and "biue ribbon committees” created by formal
action of the governing body are legislative bodies. When the members of two or more legisiative bodies
are appoinied to serve o an entirely separate advisary group, the resulting body may be subject to the

OPEN & PUBLIC IV 2 Chaprer 2: Legislarive Bodies



Broswt ACL - 02 FEQOILEG £a%e, & Oty Council Zreated @ carmmities Of el memibers of the ity oo
1y , \ k

i

and twe inembiers of the oty pRANINE COMARSEIoN 10 revieve qualiications of prospective planning
commissicriers and make recemmendations t¢ the council. The court heid that their loint nussion marle
them a legisiateee DOCyY subiect 1o the Brown At Had the bwo committees remained separaie ang met

onky 1o axchange information, they would have been exemipt from the Biown Act?

« Standing committees of 3 legislatve body, isrespective of thew compasition, which have either: (1 2 Practice Tip:
continuing suaject maiter jurisdiction, or (2) a meeting schediule fiked by charter, ordnance, resoiution, 1t can be difficult to
7 formal acuon of 2 legistative body” Even H compnised of less than a guorum of the goversing bocy, detem_une W“E*T‘er a
: ) ’ commitiee falls into the
& standing committeg is SUGject to the Brown Act. For example, if a governing bady creates long-term category of a'standing
committees on budget and finance or on public safety, those are standing committess subject to the commitiee-or an exempt
Browr: Act. Furthey, function over form controls. For example, 2 statement by the fegislative bady that termporary commities,

“the adviscry commitiee shali not exercise continuing subject matter jurisdiction” or the fact that S_uppeséa eammittee is
the committee doss not have a tixed meeting schecule is no: determinative.© “Formal action” by a .c_;__eaﬁc‘ed*' the,
legislative bedy inctudes authorization given to the agency’s executive officer 10 appoint an advisory
commitiee pursuant to agency-adopted poficy.”

+ the goverming body of any private organization cither. (11 craated by the legistative body in order to
exercise authority that may lawfully be defegated by such body te a private corparation, limited fiability
company or other antity or (2} that receives agency funding and whase governing board includes a
member of the legisiative body of the locat agency appointed by the legisiative body as a full vating
member of the private entity’s governing hoard 2 Thess include some nonprofit corporations crealed
by local agencies.™ if a local agency contracts with a private firm for a service (for example, payroll,
Janiorial, or food services), the private firm is not covered by the Brown Act When a member of a
legistative body sits on a board of a private organization as a private person and is not appoirted by
the legislative body, the board will not be subject 10 the Brown Act. Similerly, when the legistative body
2ppoints someone other than one of its own members o such boards, the Brown Act does not apply.
Nor does it apply when a private organization merely receives agency funding.™s

Lo

i.:m:. " .

-

‘cafeteria, the Brown At

» Certain kinds of hospital operators. A lessee of a hospital (or portion of a hospital) first leased under
Health and Safety Code subsection 32121p) after january 1, 1994, which exercises "material authority”

delegated 10 1t by & local agency, whether or not such essee is organized and cperated by the agency or
by a delegated authority. ™

= WHAT 1S NOT A“LEGISLATIVE BODY” FOR PURPOSES OF THE BROWN ACT?

» Atemporary advisory committee composed solely of less than a quorum of the legislative body
that serves a limited or single purpose, that is not perpetual, and that will be dissolved once its specific
task is compieted is not subject 1o the Brown ACt.” Temporary comimittees are sometimes calied ad hoc

OriN & PUBLIC TV 8 Chapter 2: Legislative Bodies 9



commtiess, 21erm not us

of other entiies 1o exchanges nformation on a matter of Concarm 10 the agency, such as tafly
congestion.™

« Groups advisory tG a singte decision-maker or appomted by staff are not covered. The Brown A0t applies
only 1o commitiess created by format acton of the spistative Lody and not 1o committees crested
Dy others. A comimittee advising a supetintendent of schools would not be covered by the Brown Act,

However, the same commities, If created by formal action of the schod! board, would be covered.™

£ A member of the legislative body of a local agency informally establishes an advisory
commitiee of five residents ¢ advise her oit issues as they arise. Does the Brown Act apply
to this commities?

-Ne, ,_bgc;éuse_fgﬁe:g:eﬁ?mi__ﬁgeﬁ has-not been established by formal action of the legisiative body.

= Individual decision makers who are not elected or appointed members of 2 legislative body are not
covered by the Brown Act. For exampie, 2 disciplinary hearing presided over by a departiment head or
a meeting of agency department heads are not subject to the Brown Act since such assemblies are not
those of & legislative body ™

= County central commitiees of political parties are alse not 8rown Act bodies ™

Endnoies

T Taxpayers for Livable Communiries v. City of Malilr (2005} 126 Cal.App.4th 1123

2 tCalifornia Government Code section 54951

3 California Government Code section 34951, But sec: Education Code section 35147, which exempts certain school
councils and school site advisory commitiees from the Brown Act and iimposes upon them a separate set of rules.

Torres v Board of Commissioners (19791 8% Cal App.3d 545

71 Ops.Cal Atty.Gen. 96 {1988}); 73 Ops.Cal Atty.Gen.  {1990)

McKee v. Los Angeles Interagency Metropolitan Police Apprehension Crime Task Foree (2005} 134 Cal App.th 354

California Government Code section 54952.1

Joiner v. City of Sebastopsl (1981) 125 Cal App.3d 799

California Government Code section 54952(b)

10 79 Ops. CakAtty.Gen. 69 (1596}

11 Frazer v. Dixon Unifted School Districe (1993} 18 Cal App.4th 781.

12 California Government Code section 54952(c){1){B). The same rule applies to a full veting member appointed

prior to February 9, 1996 who, afier that date, is made a non-voting board member by the legislative body.
California Government Code section 54952(¢)(2)

13 California Government Code section 54952t c){1}A); International Longshoreren’s and Warehousemen’s Union
v. Los Angeles Export Terminal (1999) 69 Cal. App.dth 287; Epstein v. Hollywood Entertainment Dist. If Business
Improvement Disirief (2601} 87 Cal App.dth 862; see alsor 81 Ops.Cab Atty.Gen. 281 (1998); 85 Ops.Cal.Attv.Gen. 55

14 International Longshorenten’s and Warchousemen’s Union v. Los Angeles Export Terminal (1999) 69 Cal App.4th 287

15 "The Brown Act,” California Attorney General (2003), p. 7

16 California Government Code section 54952(d)

17 Calitornia Government Code section 54952(b}; see also: Freedowm Newspapers. Inc. v. Orange County Employees
Retivenient Systenm Board of Dirvectors (1993) 6 Cal.dth 521

18 Taxpayers for Livable Communities v. Ciry of Malibu (2003) 126 Cal. App.4th 1123

19 56 Ops.Cal.Atrv.Gen. 14 (1973)

20 Wilson 1. San Francisco Municipal Rattway (1973} 29 Cal.App.3d 870

71 59 Ops.Cal Atry.Gen. 162 (1976)

Updates to this publication responding to changes in the Brown Act or new court interpretations are avaiiable
at www.cacities.org/opengov. A current version of the Brown Act may be found at www leginfo.ca gov.
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The Brown Act only applies to meetings of local legistative bodies. The Brown Act defines a meeiing as:

“... any congregation of a majoriy of the members of a legislative body at the same time and place to hear,
discuss, or defiberate upon any item that is within the subject matier jurisdiction of the legistative body or
the local agency to which it pertains.” The terrm "meeting” under the Brown Act is rot limited to gatherings
at which action is taken but includes deliberative gatherings as well

# BROWN ACT MEETINGS
Brown Act gatherings inchide 2 legislative body's regular meetings, special meetings, emergency meetings
and adjourned meetings.

= "Regular meetings” are meetings occurring at the dates, times, and location set by resofution, ordinance,
or other formal action by the legislative body and are subject to 72-hour posting requirements.®

+ "Special meetings” are meetings callec by the presiding officer or majority of 1he legislative bocy to
discuss anly discrete iterns ont the agenida, uncet the Brown AC's  notice

» "Emergency meetings” are a limited class of meetings held when prompt action s needed due to sctual
or threatened disruption of public faciities and are held on little

+ “Adjourned meeatings” are regular ar special meetings that have been adjournac of re-adjourned 1 a
time and place specitied in the order of adjournment, with o agenda required for regutar meetings
adiourned for less than five calendar days as long as no additional business is transacted.

2 SIX EXCEPTIONS TO THE MEETING DEFINITION
The Brown Act creates six exceptions ta the reeting definition: =

Individual Contacts

The first exception involves indivicuat contacts hetween a member of the legislative hody and any other
persart. The Brown Act does ot limit a legislative body mermber acting o his or her own. This exception
recognizes the right 10 confer with constituents, advocates, consultants, news reporters, tocal agency staff
or a colleague,

12 OPEN & PUBLIC YV & Chaprer 3: Meetisngs



individual contacts, however, cannot e used 1o o i stages what wouid De proined i ope step. For
example, a series of individual contacts that leads to & "coliective concurrence” among a majorty of the
members of a legisiative body is prohinited. Such serial meetings are discussed
belov.

Conferences

The second exception allows 3 legistative hody majority 1o attend a conference
ar sinilar gathering open to the public that addresses issues of gensral interest
to the public or to public agencies of ihe type represented by the legislative body.

Among other things, this exception permits legislative body members to atiend
annual association conferences of city cournty, schoe!, commurtity college, and
other local agency offictals, so long as those meetings are open 10 the public,
However, a majority of members cannot discuss among themselves, other than
as part of the scheduled program, business of a specific nature that is within
their locat agency's subiect matter jurisdiction.

Community Meetings

The third exception atlows a legistative bocy maigrity to attend an open and publicized meeting held by
another organization to address a topic of locat community concem. Again, a majority cannot discuss
among therselves, other thar as part of the scheduled program, busiress of a specific nature that is within
therr local agency’s subject matter jurisdiction. Under this exception, a legistative body majority may attend
a local service club meeting or a locat candidates’ right i the meetings are open i the pubiic,

“t see we have four distinguished members of the city council at our meeting tonight,”
said the chalr of the Environmental Action Coalition.

i wonder if they have anything to say about the controversy over enacting a
slow growth ordinance?”

The Brown ACt permits a majarily of a legisiative body to attend and speak at an open and
publicized meeting conducted by another organization. The Brown Act may nevertheloss be
violated If 2 majority engages in a cofiective deliberation process during the meeting of the other
arganization. There is a fine fing between what is permitted and what is not, hence, members
shoulg exercise caution when parlicipating in these types of events.

Otber Legislative Bodies

The fourth exception elfiows a majority of a legislative body to attend an open and publicized meeting of:
{1} ancther body of the local agency and (2) a legislative body of anather local agency.? Again, the majority
cannot discuss among thremselves, other than as part of the scheduled mesting, Business of a specific
nature that is within their local agency’s subject matter jurisdiction. This exception aliows, for exampte,
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a ety counet o 3 maionty of & hoa
ComeTission.

crid @ Lont oversial meeting of the planning

Nothing i the Brown Act prevenis the majority of a legislative body fram sitting together at such a meeting
They may chicose not to, however, to preclude any possibility of improperty discussing local agency
business and 10 avoid the appearance of 2 Brown ACt vickation. Further, asice from the Brown ACt, there
Mgy be cther reasons, such as due process considerations, why the members should avoid Qivirg public
testimony or trving o influence the owicanse of praceedings before a subordingte Rocy.

£ The ermre Iegas[atwe ‘body intends to testify against a bill before the Senate Local
Goverhrent: Cemmlttee in Sacramento. Must this activity be: F}Otl(led as a meeting
of 1he' body’? :

A \h hemeribers are attendmg and. na c;patmg nan pen meetmg of. another

A

Standing Commitiees

The #ifth excepticn authorizes the attendarce of a majority at an open and noticed meeting of a standing
eommittee of the legislative body, provided that the legisiative body members who are not members of the

standing cormmitiee attend only as observers (meaning thet they cannot speak or otherwise participate in
the meeting) 2

Social or Ceremonial Events

The sixth and final exception permits a majority of a legislative body to atlend a purely social or ceremonial
occasion. Orice agam, a majority cannet discuss business among themselves of a specific nature that is
wititin the subject matter jurisdiction of the local agency.

Nothing in the Brown Act prevents a majority of members from attending the same football game, party,
wedding, funeral, reception, o farewelt. The test is not whether a majority of a legislative body attends the
functian, but whether business of a specific nature within the subject matier jurisdicticn of the local agency
s discussed. Sajong as no local agency business is discussed, there is no violation of the Brown Act.

# COLLECTIVE BRIEFINGS

None of these six exceptions permits a majority of a legislative body to meet together with staff in advance
of a meeting for a collective briefing. Any such briefings that invoive a majority of the hody in the same
place and tme must be open to the public and satisfy Brown Act meeting notice and agenda requirements.

14 OPEN & PUBLIC IV ® Chapter 3: Meetings



D RETREATS OR WORKSHOPS OF LEGISLATIVE BODIES

There is consensus among locel sgency attomeys that gathenngs by a majority o logislative body members
at the teglslatr-.-e nody’

S refreats, study sessions, or workshops are

cvered under the Brown Act This is the
case whether the retreat, study session, or workshop focuses on long-range agency planning, discussion ot
critical Iocal issues, or on team building and group dynarics.”

. The legislative body wants to hold a team-building session to improve reiatmns among its
members. May such a session be conducted behingd closed doors?

& Mo, this is not a proper subject for a closed session, and there is noe other bas;s to exciude
the public. Counci relations are a matter of pubjic business.

% SERIAL MEETINGS

One of the maost frequently asked guestions about the Brown Act involves seriai
meetngs. Such meeatings st any one time wwolve only a porticn of a tegislative
body, but eventually involve g majority

The problem wilh senat mieelings 15 the process, which deprives the public of

an opportunity for mesningiul participation in legisiative body decision-making.
Except for teleconferencing discussed below, the Brown Act speciically prohibits
“any use of direct communication, personal imermediaries, or technotogical
devices that 15 employed by & majority of the members of the legislative body

to deveiop a collective concurrence as 1o aclion to he taken on an item by the
members of the legislative body"*

The serial meeting may occur by either a “daisy-chain” or a "hub-and-spoke”
sequence. In the daisy-chain scenario Member A contacts Member 8, Member B
contacts Member C, Member C contacts Member D and so on, untit a guorum and collective concurrence
has been established. The hub-and-spoke process invoives, for example, a staff member (the hub)
communicating with members of a legislative body {the spokes) one-by-one for a decision on a proposed
action,* or a chief executive officer briefing a majority of redevetopment agency members prior to a formal
meeting and, in the process, information about the members’ respective views is revealed. Each of these
scenarios viclates the Brown Act.

A legislative body member has the right, # not the duty, {o meet with constituents to address their
concerns. That member also has the right to confer with a colleague or appropriate staff about jocal agency
business. However, if several one-on-one meetings or conferences leads to a "collective concurrence as

o action to be taken” among a majerity, the Brown Act has been violated. in one case, a violaticn occurred
when a guorum of & city council directed staff by letter on an eminent domain action.”

On the other frand, 2 unilateral written communication 16 the legisiative body, such as an informationat or
advisory memaorandum, does not violate the Brown Act.™ Such & memo, however, may be a public recerd.®

The phone call was from 3 lobbyist. “Say, | need your vote for that project in the south area.
How about it?”

“well, | don’t know,” replied Board Memher Adams. "That's kind of a sticky proposition. You
sure you need my voie?”

“well, 've got Baker and Charles lined up and another vote leaning. With you I'd be over
the top ...”
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Practice Tip:

Staff must exercise
care not 1o acme\re a

Morments later, the phone rings again. "Hey, I've been hearing some rumbles on that south
area project,” said the newspaper reporter. “f'm counting noses. HoOw are you voling on it?”

itafing & vislation.
ol the postions of other board

7 the lohbyist 10 m‘"eu'rf“e ciher boarg membe

irig such posinni

WIH

The mayor sat down across from the city manager. "From now on,” he declared, "I want
you: to provide individual briefings on upcoming agenda items. Some of this material is very
technical, and the council members don't want to sound like idicts asking about it in public.
Besides that, briefings will speed up the meeting.”

TRSE SUPGGIS the (ORSensUs among focal sgency altomeys that siaff briefings of
body "*e*r!)ers are ahowef’ i staff is not used as a condult for developing collective
aif o

not disciose the views ang
Mem{,ers shou e} adeys be -;ro,sfa.':f whern discussing local agency

i CORYErsations that could fead 16 & coffective Concurenc Ce 3rTiong

“"Thanks for the information,” said Councit Member Smith. “These zoning changes can be
tricky, and now | think I'm better equipped to make the right decision.”

“Glad to be of assistance,” replied the planning director. “Any idea what the ¢ther council
members think of the problem?”

The planning director should not ask, and the member should not answer, A one-on-one meeting
that involves s member of a legisiative body takes g step foward collective concurrence if either
person reveals or discusses the views of gther members.

. relative to'schedul

-@5,’ No the: BrawnA' ‘exprogt

thememberss__ufd oig:discussing
“stthe meeting. -

Particutar care should be exercised when staffl briefings of legislative body members occur by email
because of the ease of using the "reply to all” button that may inadvertently result in a Brown Act violation.
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- INFORMAL GATHERINGS

Often members are tempted 10 mix business with pleasure—for example, by holding a post meeting
gathering. Infermal gathenings at which loczl agency business is discussed or transacted viclate the iaw
they are not conducted m conformance with the Brosan Act A luncheon gathering in & Crowded diming
room wiolaties the Brown ACL the pubk
the delberations of members.

i Coes not have an adequate opportunily to hear or patticipate i

Thursday, 11:30 a.m. As they did every week, the board of directors of Dry Gulch lrrigation
District trooped into Pop's Donut Shoppe for an hour of talk and fellowship. They sat at the
corner window, frontmg on Main and Broadway, to show they had nothing to hide, Whenever

he could, the managing editor of the weekly newspaper down the street hurried over to join
the board.

nig ke this would not viciate the Brows
talking aboust f'frigah‘m‘ gistrict 1ssues. But it i the .kf!n

public s uniikely io believe the baard members coi

busingss. A ney Lspﬂﬂﬂf EXOCULIVE'S Dresed

i e ectron' to be: taken an ;the pr wnference rs open to the

g TECHNOLOGICAL CONFERENCING

in an effort to keep up with information age technologies, the Brown Act now specifically aliows a legistative
hody to use any type of teteconferencing to meet, receive public comment and testimony, deliberate, or
conduct a closed session.”

"Teleconterence™ s defined as "a meeting of a legislative body, the members of which are in different
locations, connected by electronic means, through either audio or video, or both "
Int addition 10 the specific requiraments relating to teleconferencing, the meeting
must comply with all provisions of the Brown Act otherwise applicable. The Brown
Act contains the following specific requirements:™

+ Teleconferencing may be used for all purposes during any meeting,

+ At least a quoruni of the legislstive body must participate from locations within
the local agency’s jurisdiction {except hiealth authorities may count members
located outside of their jurisdiction for up to 50% of the quorum as long as the
netice and agenda for the meeting include the teleconference number and
access code).

= Additional teleconference locations may be made available for the public.

Oren & PUBLIC TV ¥ Chaprer 3: Meetings 17



Practice Tip:
Before teleconierencing

a meeting, legalcounsel .

-
* tad

ference location must be specifically dentihed i the rotice and agenda of the meeting,
inciucing a tull address and room number, s may be appicabie.

» Agondas must be posted at each teleconference location, even ¥ g hotel 1oom or a residence.

= Eachteleconderence tocation must be accessible to the public and have technology, such as a
speakerphane, 1o enable the public to participate.

= The egenda must pravide the opportunity for the public o address the legisfative body directly at each
teleconierence location.

» Al votes must be by rolt cail.

A member on vacation desires to participate in a meeting of the Ieg:siatwe ‘boedy and vole by -
celldlar phone from het car while driving from Washmgton B, to New York May she7

#.  She may not pamc:pate or vote because she is not'in a notfced
location.

The use of tefeconferencing to conduct a tegislative body meeting presenis a variety of new issues beyond
the scope of this guide to discuss in detail. Therefors, before teleconferencing a meeting, legal counsel for
the local agernicy should be consulted.

# LOCATION OF MEETINGS

The Brown Act generally requires alf regular and special meetings of a legislative body, including retreats
and workshops, to be held within the boundaries of the territory over which the local agency exercises
Jurisdiction®

An open and publicized meeting of a legislative body may be held outside of agency boundaries if the
purpose of the meeting is to:

= Comply with state or federal law or a court order, or for a judictal conference or administrative
proceeding in which the Jocal agency is a party.

* Inspect real or personal propetty, which cannot be conveniently brought into the local agency’s territory,
provided the meeting is limited to items relating to that real of personal property.

maus and mwtes the entl
entrre bedy go'?

'.':meetrng ‘and mé ublre iniist 'be abie to-attend:

* Participate in multiagency meetings or discussions, however, such meetings must be held within the
boundaries of one of the participating agencies, and all involved agencies must give proper notice,

« Meet in the closest meeting facility # the local agency has no meeting facility within its boundaries or at
its principal office i that office is focated outside the territary over which the agency has jurisdiction.
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1

o Mest with eiecied ar appointed federal or Cabformia oiicials w

z iocsl meeting would ke rmpractical,
sotely 1o discuss 2 iegislative of regulatory 1ssue allecting the odal agency and over wivch the federat or
stete officials have amsdiction.

= Meetin or nearby & facihty owned by the agency, prewded that the topic of the meeting is imited to
ems directly refated to the facility,

« Vistt the office of itz fegal counsel for 8 closed session on pending htigation, when to do se would reduce
legal fees or costs?

in addition, the governing hoard of a schaok or community college district may hold meetings ocutside of s
bourtanes o attend a conference an nonadversarial collective bargaining techniques, interview candidates
for school distiict superintendent, o interview a potential empiovee from ancother district # A schag! board
may aise intenview members of the pullic residing in another district if the boarg is considering employing
that district's superintendent.

Simitarly, meetings of a joint powers authority can cccur within the territory of at least one of its member
agencies, and a ioint powers authority with members throughout the state may meet anywhere in the
state =

Finally, Il & Tire, igod, carthguake, o other emergency makes the usual meeting place unsale, the
presiding officer can designate another meeting place for the duration of the emergency News media
that have requested notice of meetings must be notified of the designation by the most rapid means of
cormnmumication avatiable.™
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Updates to this publication responding to changes in the Brown Act or new court interpretations are available
at www.cacities.org/opengov. A current version of the Brown Act may be found at www leginfo.ca.gov.
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Effective notice is essential for an open and pubkic meeting. Whether a meeting is open or how the public

may participate in that meeting is academic if no one knows about the meeting. ;g"m"“:-\:
2 AGENDAS FOR REGUHLAR MEETINGS

Every regular meeting of a legislative body of a local agency—including advisory committees, cornmissions,
or hoards, as well as standing committees of legislative bodies—must be preceded by a posted agenda that
advises the public of the meeting and the matters to be transacted or discussed.

The agenda must be posted at least 72 hours before the regular meeting in a location "freely accessible

to members of the public.”” The Californis Attorney Generat has interpreted this requirement to require
posting in locations accessible to the public 24 hours a day during the 72-haout period.* Posting may also be
made on a touch screen electronic kiosk accessible without chiarge to the public 24 hours a day during the
72-hour period.* However, posting an agenda on an agency's website alone is inadeguate since there is no
universal access to the internet. The agenda must state the meeting time and place and must contain “a
brief general description of each item of business to be transacted or discussed at the meeting, including
itermns to be discussed in closed session.”™

Siovide the reader with::
commended. The second is
& contract with ABC Con :
arding traffic on Eighth Street”
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The agenda includes an item entitled "City Manager's Report,” during which time the City
Manager provides a brief report on notable topics of interest, none of which are listed on
the agenda.

Is this permissibie?

Yes, so long as # does not result in extended discussion or action by the body.

Abnet general descriotion may not be suficient for closed session agenda items. The Brown Act provides
sale harbor fanguage for the various types of permissible ciosed sessions. Substantial comphiance with
the safe hatbor language s recommended to project legistative bodies and elected officials from legal
challenges.

B2 MAILED AGENDA UPON WRITTEN REQUEST

The legislative body, or its designee, must mail a copy of the agenda or, i requested, the
entire agenda packet, 10 any person who has filed a written request for such materials. These
copies shall be malied at the time the agenda is posted. If requested, these materials must be
made availabie in appropriate alternative formats to persons with disabilities.

Arsquest for nobice 15 valid for one calendar vear and renewal reguests must be filed lanuary
1 of each vear. The legislative body may establish a fee to recaver the cost of providing the
service. Failure of the requesting person 10 receive the agenda does not constitute grounds
for invalidation of actions taken at the meeting ®

# NOTICE REQUIREMENTS FOR SPECIAL MEETINGS

There is NG express agenda requirement for special meetings, but the notice of the special meeting
effectively serves as the agenda and limits the business that may be transacted or discussed. Written notice
must be sent to each member of the legislative body (unless waived in writing by that member) and to each
tocal newspaper of general circulation, and radic or television station that has requested such notice in
writing. This notice must be delivered by personal delivery or any other means that ensures receipt, at jeast
24 hours before the time of the meeting.

The natice must state the time and place of the meeting, as well as ail business to be transacted or
discussed. It is recommended that the business to be transacted or discussed be described in the same
manner that an item for a regular meeting would be described on the agenda—with a brief general
description. As noted above, closed session items should be desciibed in accordance with the Brown Act's
safe harber provisions 1o protect legislative bodies and elected officials from challenges of noncompliance
with notice requirements. The special meeting notice must also be posted at least 24 hours prior to the
special meeting in a site freely accessible to the public. The body carnot consider business not in the notices

# NOTICES AND AGENDAS FOR ADJOURNED AND CONTINUED

MEETINGS AND HEARINGS

Acregular or special meeting can be adjourned and re-adjourned to a time and place specified in the order
of adjournment.” if no time is stated, the meeting is continued to the hour for regutar meetings. Whoever

is present (even if they are less than a quorum) may so adjourn a meeting; if no member of the legisiative
body is present, the clerk or secretary may adjourn the meeting. If a meeting is adjouined for less than five
calendar days, no new agenda need be posted so long as a new item of business is not introduced. A copy
of the order of adgjowrnment must be posted within 24 hours after the adjournment, at or near the deor of
the place where the meeting was held.
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Aneaing Can be Lonlinied 16 a sunsegquent meating, Tre process i the same as for contnuing adiourmed

meetngs, except thal f the heanng is continued 1 a time less than 24 hours away, a copy of the order or
notice of continugnce must be posted immediately following the meeting

# NOTICE REQUIREMENTS FOR EMERGENCY MEETINGS

The special meeling notice provisions apply to emergency meetings, except for the 24-hour notice ® News
media that have requesied wiitten natice of special meetings must be notified by telephone a least one
hour in advance of an emergency meeting, and all telephone numbers provided in that written request
raust be tried. If telephones are not working, the notice reguirements are deemed waived. However, the
news media must be notitied as soon as possible of the meeting and any action taken,

News media make a practice of having writien requests on file for notification of special or erergency
meetings. Absent such & request, a focat agency as no legat abligation to notify niews medis of special or
emergency meetings—although notiication may he advisable i any eveni tc avoid COMrGyersy.

B [DUCATIONAL AGENCY MEETINGS

The Education Code contains some special agenda and special meeting provisions, ™ however, thiey are
generatly consistent with the Brown Act. An item is apparently void if not posted.** A school district must
also adopt regldations to make sure the public can place matters affecting district business on meeting
agendas and to address the board on those items. '

# NOTICE REQUIREMENTS FOR TAX OR ASSESSMENT

MEFTINGS AND HEARINGS

The Brown Act prescribes specitic procedures for adoption Dy a city, county, special district, or joint powers
authority of any new or increased general tax or assessment. 3 At least one public meeting must be heid

Lo aflow public testimony on the tax or assessment. In addition, there must also be at least 45 days notice
of a public hearing at which public testimony may be given before the legislative body proposes to act on

the tax or assessment. The agency may recover the reasonable costs of the public meetings, hearings, and
notice.™

The Brown ACt exempts certain fees, standby or availability charges, recurring assessments, and new or
increased assessments that are subject to the notice and hearing requirements of the Constitution. As a
practical matter, the Constitution’s notice requirements have preempted this section of the Brown Act.

# NON-AGENDA ITEMS

The Brown Act generally prohibits any action or discussion of items not on the posted agenda. However,
there are three specific situations in which a legislative body can act on an item not on the agenda.™

+ When a majority decides there is an “ernergency situation” (as defined for emergency meetings).

« When two-thirds of the members present {or all members if tess than two-thirds are present) determine
there s a need for invmediate action and the need to take action “came 1o the attention of the local
agency subsequent to the agenda being posted.” This exception requires a degree of urgency. Further,
an item cannct be considered under this provision if the legislative body or the staff knew about the
need to take immediate action before the agenda was posted. A "new” need does not arise because
staff forgot to put an item on the agenda or because an anplicant missed a deadline.

= When anitem appeared on the agenda of, and was continued from, a meeting haid not more than five
days earlier.
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As seen i ihe above-de

INStances, the exCeptions are Narrow,
The first two require & speclic determimation y the legislative tody.
That determination can be chalienged in court and, if unsubstantiated,
can lead to invalidation ot an action.

“i'd like a two-thirds vote of the board, so we can go ahead
and authorize commencement of phase twoe of the East Area
Project,” sald chairman jones.

"it's not on the agenda. But we learned two days ago that we
finished phase one ahead of schedule—believe it or not—and
I'd ke to keep it that way. Do t hear a motion?”

7 Hivile
flenge by a disgruntled resident. The prudent course
> a4 e on the agenda for the next meeting snd not

risk mvalidation.

"We learned this morning of an opportunity for a state grant.” said the chief engineer at the
regutar board meeting, "but our application has to be submitted in two days. We'd like the
board to give us the go ahead tonight, even though it's not on the agenda.”

Alegitimate immedtste need can be acted upon even though not on the posted agenda by
following a two-step process:
* First, miake two determinations: (8) that there is an immediate need 10 take action

and i that the need arose afier the posting of the agends. The matier is then

“nlaced on the agends.”

e Second, discuss ard act on the added agends fem.

& RESPONDING TO THE PUBLIC

The public can talk about anything, but the legislative body generally cannct act on or discuss an item not
on the agenda. What happens when a member of the public raises a subject not on the agenda?

While the Brown Act does not allow discussion or action on items not on the agenda, it does allow
members of the legislative body, or its staff, to "briefly respond” to comments or guestions from members
of the public, provide a reference to staff or ather resources for factual information, or direct staff to place
the issue on a future agenda. In addiion, even without a comment from the public, a legislative body
member or a stafl member may ask for information, request a report back or to place a matter of business
on the agenda for a subseguent meeting (subject to its own rules or procedures), ask a question for
clarification, make a briefl announcement, or briefly report on his or her own activities.” However, caution
should be used to avoid any discussion or action on such ftems.

Counciimember A: | wolld like staff to respond to Resident Joe's complaints during public
comment about the repaving project on Elm Street - are there problems with this project?

City Manager: The public works director has prepared a 45-minute power point presentation
for you on the status of this project and wilt give it right now,

Counciimember B: Take all the time you need; we need to get to the bottom of this. Our
residents are unhappy.
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# THE RIGHT TO ATTEND MEETINGS

Anumber of other Brown Act provisions protect the public's right to attend and participate in Meetings.

Members of the public cannot be required to register their names, provide other infermation, complete a
questionnaire, or otherwise “fulfill any condition precedent” fo atfending a mieeting. Any attendance list,
questionnaire or other document circulated at 2 meeting must clearly state that its completion is
voluntary and that all persons may attend whether or riot they fill it out.

No meeting or any other function can be held in a facility that prohibits attendance based on race,
religious creed, color, nationat crigin, ancestry, or sex, or that is inaccessible to the disabled. Nor
can a meeting be held where the public must make a payment of purchase in order tc be present
This does not mean, however, that the public is entitled to free entry to 2 conference attended Dy a
magority of the legislative body.*

While a legisiative body may use teleconferencing in connection with a meeting, the public must be
given notice of and access 1o the teleconference lucation. Members of the public must be able to
address the legislative body from the teleconference location.

Action by secret ballot, whether preliminary or final, is flatly prohibited #

There can be no "semi-closed” meetings, which some members of the public are permitted 1o attend as
spectators while others are not; meetings are either open or closed @

The legistative body may remove persons from a meeting who willfully interrupt proceedings. if order

stilt cannot be restored, the meeting room may be cleared. Members of the news media who have not
participated in the disturbance must be allowed to continue to attend the meeting. The legislative body may
establish a procedure to re-admit an individual or individuals not responsible for the disturbance 2

# RECORDS AND RECORDINGS

The public has the right to review agendas and other writings distributed to a majority of the legislative
body. Except for privileged documents, those materials are public records and must be made available
A fee or deposit may be charged for @ copy of a public record 2

To ensure action is not taken on documents not available for public review, writings must be made public:

= Atthe meeting if prepared by the local agency or a member of its legislative body, or
« After the meeting if prepared by some other person.

Any tape or filre record of an open and public meeting made for whatever purpose by or at the direction of
the tocal agency is also subject to the Public Records Act; however, it may be erased or destroyed 30 days
after the taping or recording. Any inspection of a video or tape recording is to be provided without charge

on a video or tape player made available by the local agency™ The agency may impose its ordinary charge
for copies.®
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I additien, the pubhc s specmically allowed o use audio ¢ vides tape recorders or shill o motion picture
cameras at @ meelng in oréer to record the proceedings, absent & reasenegbie finding by the legisiative
hody that recorders or cameras would persistently disrupt proceedings.

Alocal agency cannct prohibit or restrict the public broadcast of its open and public meetings without &

&SV

reasonable inding that the noise, Humination, or obstruction of view will be 2 "persistent” disrustion ™
Finally, governing bodies can go beyvond these minimal standards to require greater access to thenr
meetings and to those of their appointed bodies™

% THE FTUBLICS PLACE ON THE AGENDA

Every agenda tor a reguiat meeting must aliow members of the public to speak on any dem of interest, so
long as the item is within the subject matter junisdiction of the legisiative body. Further, the public must be
allowed tG speak an a spedific tem of business before or during the legisiative body's consideration of 1t.%

0 shawwndees oL make apower :..
he agenda as }ong as the:subject

Moreaver, the legistative body cannot prohibit public criticism of policies, procedures, programs, or

services of the agency or the acts or omissions of the legislative body itself. But, the Brown Act provides no
immunity for defamatory statements #

The legislative body may adapt reasonable reguiations, including time fimits, on public comments. Such
regulations should be enforced fairly and without regard to speakers’ viewpoints. The legisiative body has
the discretion to modify s regulations regarding time limits on public comment if necessary. For example,
the time lirmit coufd be shortened to accommodate a lengthy agenda o it could be lengthened to allow
additional time for discussion on a complicated matier.® The legislative body may request that persons

who wish to speak fill out speaker cards; however, because anonymcus speech is protected by the
constitution, this must be optional.
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The public need not be given an opportunity 16 speak o1 aritem that has already been considered by 2
committee made up exclusively of members of the legislative body at a public meeting, i alt interestett
members of the public had the opportunity to speak on the item betore or during its consideration, and i
the item has not been substantially changed ™

Notices and agendas for special meetings must alse give members of the public the cpporiunity to speak
before or during consideration of an item but need nol allow members of the public an opporturiy 1o
speak on nionagendized tems®
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Updates to this publication responding to changes in the Brown Act oF new court interpretations are avaitable
at www.cacities org/opengov. A current version of the Brown Act may be found at www.leginfo.ca gov.
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The Brown Act begins with a strong statement in favor of open meetings; private discussions among ‘t/’)
a majority of a legistative body are prohibited, unless expressly suthorized under the Brown Act it is

not encugh that a subject is sensitive, erbarrassing, or centroversial. Without specific authority in the

Brown Act for a closed session, a matter must be discussed in public. As an example, a board of police

commissioners cannot generally meet in closed session, even though some matters are sensitive 2nd the

commission considers thetr disclosure contrary to the public interest.!

Meetings of 3 legislative body are either fully open or fully closed; there is nothing in between. Closed
sessions may involve only the mermbers of the legislative body and only agency counsel, management
and support staff, and consultants necessary for consideration of the matter that is the subject of closed
session. individuals who do not have an official role in advising the legislative body on closed session
subject matters must be excluded from closed session discussions.”

e sw gthe agency attend a ciﬂsed sessuen in order o explam 10
should accept a settlernent offer? .

ns s reserved excluswe.'y to" ihe agency’s adwsors

In general, the most cammaon purpose of a closed session is to avoid revealing corfidential informatiorn that
may, in specified circumstances, prejudice the Jegal or negotiating position of the agency or compromise

the privacy interesis of employees. Closed sessions should be conducted keeping those narrow purposes
in ming.
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In this chapter, the grounds tor Convening a closed session are Calted "exceptions,” because they are
exceptions to the general tule that meetings must be conductad openty. I sGime crcumstances, none
of the closed session exceptions apply to an issue or information the legisiative body wishes 1o discuss
privately. In these cases, it s Not proper o convens a closed session, even te orotect confidential
infermation. For example, the Brown Act does not authoiize closed sessions for general contract
negotiations. '

5 AGENDAS AND REPORTS

Closed session items mitst be brietly described on the posted agenda and the description must state the
speciiic statutory exempticn. A7 item that appears on the open meeting portion of the agenda may not be
taken inte closed session unti it has been properly agendized as a closed session or unless it is propetly
added as a closed session item by a two-thirds vote of the body after making the appropriate urgency
findings.

The Brown Act- supphies a series of fit-in-the-blank sample, agenda descriptions for varnous types of
authorized closed sessions, which provide a "safe harbor” from legal atiacks. These sample agenda
descriptions cover license and permit determinations, real property negotiations, existing or anticipated
fitigation, lizbility claims, threats to security, public employee appointments, evaluations and discipline, iabor
negotiations, multi-jurisdictionat drug cases, hospital boards of directors, and medicat quality assurance
cormmitiees’

If the legistative body intends to convene m closed session, it must include the section of the Brown Act
authorizing the closed session i advance on the agenda and it must make a public announcement prior to

the ciosed session discussion. In most cases, the announcement may simply be a reference 1o the agenda
item.*

Following a closed sessian the legislative body must provide an oral or written report on certain actions
taken and the vote of every elected member present. The timing and content of the report varies according
to the reason for the closed session.® The announcements may be made at the site of the closed session,
so long as the public is allowed 1o be present to hear them.

If there is a stancing or written request for documentation, any copies of contracts, settlement agreements,
or ather documents finzlly approved or adopted n closed session must be provided to the reguestor(s)
after the dosed session, if final apgroval of such documents does not rest with any other party to the
contract oF settlemnent. i substantive amendments 10 a contract or settiement agreement approved by ali
parties requires retyping, such documents may be held untd retyping is completed during normat business
hours, but the substance of the changes must be summarized for any person inquiring about them ¢

The Brown Act does not reguire minutes, including minutes of closed sessicn. A confidential "minute
book” may be kept tc record actions taken at closed sessions.” If one is kept, it must be made available
t0 members of the legislative body, provided that the member asking 10 review minutes of a particular
meeting was not disgualified from attending the meeting due to a conflict of interest ® A court may order
the disclosure of minutes ooks for the court’s review if a lawsuit makes sufficient claims of an open
meeting viotation,
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# HITIGATHON

There iz an attornaysclient refationship, and legal counsel may use it ior privieged wntien ang verba!
communications—outside of meetings—1to members of the legistative body But protection of the
attarney/client privilege cannot by itsel! be the reason for a closed session

The Brown Act expressly autnarizes closed sessions to disguss whai is considered i

gation The rules

thar apply 10 hokding a Mtigation closed session mvolve complex, techrical detinitions and procecures, The
essential thing to know 1s that a closed session can be held by the boedy 1o confer with, or 1eceive advice
from, its legal counsel when apen discussion woudd prejudice the position of the local agency in litigation in
which: the agency is a party.™ The Attemney General befieves that i the agenicy's attorney is nat a participan,
a lingation closed sessicn cannct be held”” i~ any event, local agency officials shoudd ahways consult the
agency’s attorney befere placing this type of closed session on the agenda, in order 16 be certain that it is
being done property.

Litigation that may be discussed in closed session includes the foilowing three types of matters:

Existing litigation

Existing litigation includes any adjudicatory proceedings before a court, administiative body exercising
s adjudicatory authority, hearing Gifices, or arbitrator. The clearest situation in wiich a closed session is
authorized is when the focal agency meets with its legat counsel to discuss a pending matter that has

been filed in a court or with an adrmirnistrative agency and names the focal agency as a party. The legistative
body may meet under these circumstances to receive updates on the case from attorneys, participate in
developing strategy as the case develops, or to consider alternatives for resolution of the case. Generally an
agreement to settie litigation may be approved i closed session. However, an agreement to settle fitigation
that requires actions that are subject to pubtic hearings cannot De approved in closed session.™

Threatened litigation against the local agency

Closed sessions are authorized for legal counsel to inform the legislative body of specific facts anc
circumstances that suggest that the local agency has signiticant exposure o litigation. The Brown Act lists
six separate categories of such facts and circumstances.* The legislative body may also meet under this

exception to determine whether a closed session is authorized based on information provided by legal
counsel or staff.

Initiation of litigation by the local agency

A closed session may be held under the pending litigation exception when the tegislative body seeks legal
advice on whether to protect the agency’s rights and interests by initiating litigation.

In certain cases, the circumstances and facts justifying the closed session must be publicly noticed on the
agenda or announced at an open meeting. Before holding a closed session under the pending titigation
exception, the iegislative body must pubticly state which of the three basic situations apply. 't may do so
simply by making a reference to the posied agenda.
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Centairn achions must be repoztﬁd— 11y OPer 5ession af the same meeting followang the closed session. Other
actions, as where final approval reste with ancthar party or the court, may o announced when they
pecorme fnat and upen nguiry of any person. Each agency atlamey should be aware of and should make
oiher disclosures that may Be required in spediic nstances.

& REAL ESTATE NEGOTIATIONS

Alegistative body may meet in closed session with its negotiator Lo discuss the purchase, sale, exchange,

May other terms of a real estate transaction, aside from price and terms Uf payment, be -
- addressed.in closed session?

A, Ne. However there are differing opinions over tfle scepe of the phrase “price and terms
oF payment m connection with real estate-cmsed sessmns Many agency aftomeys

or lease of real property by or for the locat agency, A "lease” includes a iease renewa!l Or renegotiation.
The purpose 15 fo giant authiority 1o the legislative body's negatiator on price and terms of payment
Caution should be exercised to limit discussion 1o price and terms of payment without straying 1o other
related issues such as site design, architecture, or other aspects of the project for which the transaction is
conemplated.™

The agency’s negotiator may be a member of the legislative body itself. Prior to the closed session, or on
the agenda, the legisfative body must identify its negotiator, the real property that the negotiations may
concern and the names of the persons with whom #s negotiator may negotiate '

After real estate negotiations are concluded, the approval of the agreement and

the substance of the agreement must be reported. If its owrn approval makes the
agreement final, the body must report in open session at the public meeting during
which the closed session is held. If final approval rests with another party, the local
agency rmust report the approvat as scon as informed of it. Once final, the substance of
the sgreement must be disclosed to anyone who inquires.

“Ouwr population is exploding, and we have to think about new school sites,”
sald Board Member Baker.

“Not only that,” interjected Board Member Charles, "we need to get rid of a
coupte of our older facilities.”

“Well, obviously the place to do that is in a closed session,” said Board
Member Doe. "Otherwise we're going to set off land speculation. And if we even mention
closing a school, parents are going to be in an uproar.”

A Closed session to giscuss potential sites is nof authorized by the Brown ACE The exception is
¥

limited to meeting with iis negotiator over specific sites—which rmust e identified at an open and
pubic meeting.
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w PUBLIC EMPLOYMENT
The Brown Act authorizes a closed session "1e consider the appointment,
empioyment, evaluation of performance, discipline, or dismissal of a public
empioyee of ¢ hear complaints o charges brought against the emplayee.”™ The
purpose of this exception - commonly reterred to as the "personne: exception”
- 15 10 avoid undue publicity or embanassment for an emplovee or applicant for
employment and to allow full and candid discussion by the legistative body; thus,
it Is restricted to discussing individuals, not general personnel policies. ™ The body
must possess the power to appoint, evatuate, or dismiss the ermployee to hold
& closed session under this exception.™ That authority may be delegated to a
subsidiary appoirted body ™

An employee must be given at least 24 hours natice of any closed session
cenvened to hear specific complaints of charges against him or her. This occurs when the legistative body
is reviewing evidence, which could inchude live testimony, and adjudicating conflicting testimony offered
as evidence. The employee has the right to have the specific complaints and charges discussed in a public
session rather than closed session. If the employee is not given notice, any disciplinary actior: is null and
void.#

However, an employee is not entitled to notice ang a hearing where the purpose of the closed session is 1o
consider a performance evaluation. Tre Attorney Generat and the courts have determined that parsonnel

performance evaluations do not constitute complaints and charges, which are more akin 10 accusations
made against a person.®

Correct labeling of the closed session on the agenda is critical. A closed session agenda that identified
discussior of an employment contract was not sufficient to allow dismissal of an employee.® Anincorrect
agenda description can resutt in invalidation of an action and much embarrassment.

For purposes of the personnel exception, “employee” specifically includes an officer or an independent
contractor who functions as an officer or an employee. Examples of the former include 2 city manager,
district generai manager or superintendent. An example of the latter is a legal counset or engineer hired on
contract 16 act as focal agency attorney or chief engineer,

Elected officials, apnointees to the governing body or subsidiary bodies, and independent comiractors
other than those discussed above are not employees for purposes of the personnel exception # Action on
individuals who are not "employees” must also be public-including discussing and voting on appointees
to committees, or debating the merits of independent contractors, or consideting a complaint against a
member of the legislative body itself.
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The personnet exception specilically prohibits discussion of achior Gh RIoRoses Lompensation

closed session, except for a disciplinary reduction in pay. Among ofher things, that means there can

be no personnel closed sessions on a salary change {other than 3 discipiinary reduction) between

any unyepresented individual and the fegisiative bady. However, a legisiative body may addrass the
compensaticn of an unrepresented individual, such as a city manager, i0 2 closed session as part of a iaho
negotistion {discussed later inthis chapter), vet another exampie of the importance of using corect agenda
descriptions.

session. Any closed session action t¢ appoint, employ, dismiss, accept the resignation of, or othenwise
affect the employment status of & public employee must be reporied at the public meeting during which
the closed session i held. That report must identify the titie of the position, bus fiot the names of alt
persons considered for an employment position.™ However, a report on a dismissal or non-renewal of an
employment contract must be deferred until administrative remedies, if any, are exhausted

Reclassication of 2 joh must be public, but an employee’s abilty 1o 14 that b may he considered 0 closerd

Practice Tip:

The personmel expemiers
 specifically, prohiits

“I have some important news to announce,” said Mayor Jones. “We've decided to terminate
the contract of the city manager, effective immediately. The council has met in closed session
and we've negoliated six months’ severance pay.”

“Unfortunately, that has some serious budget consequences, so we've had to delay phase two
of the East Area Project.”

This may be an improper use of the personnel closed session i the Council agende described

the ltem as the city manager’s evaluation. in addition, cthes than labor nogotiations, any action

en individual compensation rmust be taken In open session. Catstion should be exercised to not
discuss in closed session issues, such as budget impacts in this hypothetical, bevond the scepe of
the posted closed session notice.

& LABOR NEGOTIATIONS

The Brown Act allows closed sessions for some aspects of labor negotiations. Different provisions
(discussed beiow) apply to schoal and community college districts.

A legistative body may meet in closed session ta instruct its bargaining representatives, which may be
cne or more of its members,” on employee sataries and fringe benefits for both union and non-union
employees. For represented employees, it may also consider working conditions that by law reguire
negotiation. These sessions may take place before or during negotiations with employee representatives.
Prior to the closed session, the legisiative body must hold an open and public session it which # identifies
its designated representatives.
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Practice Tip:
Prior 10 the closed

session, the fegisiative

- bogy wiust ho
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benetits, the legisiative Doy may also
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meet N closed session with & conciliztor wihs has intervened in negotiations. ™

The apprevat of en agreement concluding labor negotiations with represented employees must be reported
after e egreerent s final and has beer acceped or ratified by the other party: The report must identify
the tterms approved and the ather party or parties to the negotiation ™ The fabor cessions specifically cannot
nclude fingl actor: on propesed compensation of one or more unrepresented employees. For purposes of
this prohibition, an “emplovee” inchxdes an officer or an independent contractor whe functions as an officer
OF a0 employee. Independent contractors who oo not serve inthe canacity of an officer or employee are
rat covered by this Closed session exception.

E IABOR NEGOTIATIONS—SCHQOL AND COMMUNITY COLLEGE DISTRICTS
Empioyee selatons for schoot districts and community college districts are governed by the Rodda Act,

where different meeting and special notice provisions appiy. The entire board, for example, may negotiate in
closed sessicns.

Four tvpes of meetings are exemptert from compliance with the Act:

(1} & negolating session with 3 recognized or certified empioves Grganization;
(2) ameeting of 8 mediator with either side;

(3} ahearing of meating held by a fact finder or arbitrator; and

t4) a session between the board and its bargaining agent, or the board alone, to discuss its position
regarding employee working conditions and instruct its agenmt.

Public participation: under the Rodda Act also takes anather form. Al initial proposals of both sides must
be presented at public meetings and are pubiic records. The public must be given reasonable time to inform
itself and to express is views before the district may adopt its initial proposal. in addition, new topics of
negotiations must be made public withint 24 hours. Any votes on such a topic must be followed within 24
hours by pubtic disciosure of the vote of each member® The final vote must be in public.

7 OTHER EDUCATION CODE EXCEPTIONS

Student disciplinary meetings by boards of schoot disiricts and community coflege districts are governed
by the Education Code. District boards may hold a closed session o consider the suspension or discipline
of a student, f a public hearing would reveal personal, disciplinary, or
academic information about students contrary to state and federal pupit
privacy law. The pupil's parent or guardian may request an open meeting.

Final action concerning kindergarten through 12th grade students must
be taken at a public meeting, and is & public record.® In the case of
cormunity colieges, only expulsions need be made public.

Community callege districts may also hold closed sessions to discuss
some student disciplinary matters, awarding of honorary degrees, or gifts
from donors who prefer to remain anonymous Kindergarten through
12th grade districts may also meet in closed session to review the
contents of the statewide assessment instrument ™
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2 QRAND JURY TESTIMONY

A legistative body, inclucing its members as individuals, may testify in privale before & grand sury, eitnel
individually or as a group™ Attendance by the entire legistative body betore a grand jury wouid not
constitute a closed session meeting under the Brown ACt, SINge the HOCY wouls not be meeting to make
decisions or reach 8 CONSENSUS O ISSUES within the body's subject matter jurisdiction.

@ LICENSE APPLICANTS WITH CRIMINAL RECORDS

A clesed sessicn is permitted when an applicant, who has a criminal record, applies {or a license or ficense
renewsal and the legislative body wishes to discuss whether the applicant 1s sufficiently rehabiltated to
receive the license, if the body decides io deny the license, the applicart may withdraw the application.

if the applicant does not withcraw, the body must deny the hcense in pubiic, immeciately or at is next
meeting. Mo information from the Ciosed session can be revealed without consent of the applicant, unfess
the applicant takes action 1 challenge the deniat &

# PUBLIC SECURITY

Legislative bodies may meetin closed session to discuss matters Dosing a threat to the security of public
buildings, essertiat pubhic services, including water, sewer, gas, or electric service, or 1o the public’s right

of access 1o public services or facilities over which the legislative body has jurisdiction. Closed session
meelings for these purposes must bie held with designated security or law enforcement officials including
the Attorney Generat, district atiorney, agency attorney, sheriff or chief of police, or their deputies or agency
security consultant or security operations manager.® Action taken in closed session with respect to such
public security issues is not reportable action.

# MULTIJURISDICTIONAL DRUG LAW ENFORCEMENT AGENCY

A joint powers agency formed to provide drug law enforcement services to muitiple jurisdictions may
nokd closed sessions to discuss case records of an on-going criminal investigation, to hear testimony from
persons mvolved in the investigation, and 1o discuss courses of action in pasticular cases.?

The exception applies to the legislative body of the joint powers agency and 10 any body advisory to it. The
pUIpOSE 1s 1o prevent impairment of investigations, to protect witnesses and informants, and to permit
discussion of effective courses of action %

# HOSPITAL PEER REVIEW AND TRADE SECRETS

Two specific kinds of closed sessions are allowed for district hospitats and municipal hospitals, under other
provisions of law =

= Oneis tc bear reports of hospital medical audit or quality assurance committees, or for related
deliberations. However, an applicant or medical staff member whose stafé privileges are the direct
subject of a hearing may request 2 public hearing.

= The other allows district or municipal hospitals to hold closed sessions to discuss “reports involving
trade secrets”"—provided no acticon is taken.

Atracie secret” is defined as information which is not generally known 1o the public or competitors and
which: (%) "derives independent economic vaiue, actual or potential” by virtue of its restricted knowledge;
{2) Is necessary toinitiate a new hospital service or program or facility; and (3) would, if prematurely
disclosed, create a substantial probability of depriving the hospital of a substantial ecortomic benefit,
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Practice Tip:
ereisasto

The Drovsion prohions use of Closed 5essions 10 diECuss transiions in Gwnershis or management, o the
district's dissoittion

@ THE CONFIDENTIALITY OF CLOSED SESSION DISCUSSIONS

ftis not uncemmon: for agency officials 1o Complain that confideritial information 1s being “leaked” from
closed sessians. The Brown Act prehibits the disclasure of corfidential informeaticn acquired in 2 closed
S€55i0n Dy any person present and ohers vanous remedies to address wiliful Dreaches of conficenuality
His icurnbent upon all those attending lawiul clased sessions to protect the conficentiality of those
dgiscussions. One court has held that members of 5 legisiative body canngt be compeiled o divilge the
conterd of Closed session discussions through the discovery process.® Only the legislative body acting as
a boty may agree to divulge corfidentiat cicsed session information; as regards attornevicliont privileged
communications, the entire body is the hoider of the privilege and only the entire body can decide to waive
the privilege *

Before adeption of the Brown Act provision specHicaily prohibiting cisclosure of closed session
comimunications, agency attorneys and the Attorney General long believed that officials have a fiduciary
duty 1o protect the confidentiality of Closec session discussions. The Atterney Genaral issued an opinion
that it is "improper” for oificials to disclose iInformation received curing a closed session regarding pending
fitigation,™ though the epinion also cancluded that a local agency may not go so far as to adopt an
ordinance criminahzing public disclosure of closed session discussions, ™ making i difficult to plug closec
session leaks.

The Brown Act now prescribes remedies for breaches of confidentiality. These include injunctive relief,
disciplinary actien against an empicyee, and referral of a member of the legislative body to the grand jury.<

The duty of maintaining confidentiality, of course, must give way to the obligation to disclose improper
matters or discussions that may come up in closed sessions. In recognition of this public poficy, the Brown
Act exernpts from its prohibition against disclosure of closed session commurications disclosure of closed
session information to the district attorney or the grand jury due to a perceived violation of law, expressions
of opinion concerning the propriety or legafity of actions taken in closed session, including disclosure of the
riature and extent of the illegal action, and disclosing information that is not confidential.®

The interplay between these possible sanctions and an official’s first amendment rights is complex and
beyond the scape of this guide. Suffice it to say that this is a matter of great sensitivity and controversy.

"I want the press to know that t voted in closed session against filing the eminent domain
action,” said Council Member Arnold.

“Don't settle too soon,” reveals Councit Member Baker ta the property owner, over coffee,
“The ¢ity’s offer coming your way is not our bottom line.”

The first comument {0 the press is appropriaie - the Brown ACt requires that certain final voies
taken in closed session e reported publiciy® The second commert 0 the property owner is not
- tisclosure of confidential information acquired i Closed session is expressiy profibited and
harmifel 10 the ggency.
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Gillespie v. San Francisco Public Library Commission (1998) 67 Cal. App.#th 1165: 85 Ops.Cal Attv.Gen. 77 £2002)

Gillespie v. San Francisce Public Library Counrmission {1998} 67 Cal.App.4th 1165; 80 Ops.Cab Atrv.Gen, 308 ¢ 1997).
Interviews of candidates to hil a vacant staff positton conducted by a temporary committee appomnted by the
governing body may be done in closed session.

California Governmemnt Code section 54957
78 Ops.Cal Atry.Gen. 218 (1995}; Bell v. Vista Unified School District {2000} 32 Cal App.ath 672;

Furtade v. Sterva Community College {1998) 68 Cal.App.4th 876; Fischer v. Los Angeles Unified Schoot District (1999}
70 Cal App.4th 87

Moreno v. City of King {2005} 127 Cal. App.dth 17
California Government Code section 54957
Gillespie v. San Francisco Public Library Commission (1998) 67 Cal.App.4th 1165
California Government Code section 54957.1{a)(5)
California Government Code section 54957.6

57 Ops.CalAtty Gen. 209 (1974)

California Government Code section 54957.1{a}(6)
California Government Code section 3549.1
California Government Code section 3540
California Government Code section 3547
California Education Code section 48918
California Education Code section 72122
California Education Code section 60617
California Governmem Code section 54953.1
California Gevernment Code section 54956.7
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34
15
46
47
45
45
)

Cahitarnis Government ode section 53957

MeKee v Lac Angeles lnteragency Metropolitan Police Appreliension Urine Task Force {20051 134 Cal App.th 354
Calitornia Gevernment Code section 34937.8

Californy Government Code section 34967

Celifornia Health and Safety Code section 32106

Government Code section 54963; Harran v. Bemnilla 120083} 123 Cal.App.dth 738

Kleitmewns v Superigr Courn 1999} 73 Cal Appadth 324, 327; sec alio: Colifornia Government Cade section 54963
Reberis v City ot Palmdale 1993) 3 Cal.4th 363

50 Orps Cal Aty Gen., 231 {1997)

76 Ops.Cal Attv.Gen. 289 {1993}

California Govermment Code section 34963

California Government Code seciion 34957

Cahfornia Government Code section 54957,

Updates to this publication responding to changes in the Brown Act of new court interpretations are avaitable
at www.cacities.org/opengov. A current version of the Brown Act may be found at www.leginfo.ca.goy.
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Certaln violations of the Brown Act are designated as misdemeanors, although by far the most commonly
used enforcement provisions are those that authorize civil actions to invalidate specified actions taken
inviolation of the Brown Act and o stop or prevent future violations. Still, despite all the sateguards and
remedies 10 enforce them, it is uliimately impossible for the public to monitor every aspect of public
officials” interactions. Compliance uliimately results from regular training and a gosd measure of self-
regulation on the part of public officials. This chapter discusses the remedies available to the public when
that self-regulation is ineffective.

# INVALIDATION

Any Interested person, including the district attorney, may seek to invalidate certain actions of a legislative
body on the ground that they viclate the Act.! Viotations of the Brown Act, however, cannot be invalidated i
they involve 1he following types of actions:

= Those taken in substantial compliance with the law;

= Those involving sale or issuance of notes, bonds or other indebtedness, or any related contracts or
agreemerts;

» Those creating a contractuat obligation, including a contract awarded by competitive bid for other than
compensation for professional services, upon which a party has in good faith relied to its detriment;

» Those connected with the collection of any tax; or

* Those in which the complaining party had actual notice at least 72 howrs prior to the meeting at which
the action is taken.

Before filing a court action seeking invalidation, a person who believes a viclation has occurred must send a
written "cure or correct” demand to the legislative body. This demand must ciearly describe the chalienged
action, the nature of the claimed viclation, and the “cure” sought. This demand must be sent within 9 days
of the alleged violation or 30 days if the action was taken in open session but i violation of Section 54952.2,
which defines “meetings”.” The legislative body then has up 10 30 days to cure and correct its action. If it
does not act, any fawsuit must be filed within the next 15 days.
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The purpose o this seturement 18 15 offer the Body an opportunity 1o consicer whether 3 wiolation nas

el 2nd 1o weigh s opticns Betore Rigation is ed. The Act does not specify Now G Cure Of Commect a

wolation; the best method 18 to rescind the action being complained of anr 1o start over.

Although jist about anvone has standing to bring an action for invalication?, the challenger must show

prejudice as a resuit of the alleged violation ¢ An action to invalidate fails 1o siate a cause of action agamnst i .

- o tbve b Al S o Practice Tip:

the agendy it the body deliberated bul did not take an action,

Alawsuit to invalidate
precoted:

#CIVILACEION TO PREVENT FUTURE VIOLATIONS
The cistrict attorney or any nterested persen can file & civil action asking the court 1o

* Stop or prevent viclations ¢ thicatened viclatians of the Rrown Act by members of the legislative body
of a local agency,

* Determine the apphicability of the Browin Act to actions or threatened future acton of the legistative
body,;

* Determine whethier any rule or action by the legislative body 1o penalize or otherwise discourage the
expression of one of more of its members is valid under state or federal taw; or

+ Compel the legislative body 16 tape record its closed sessions.

i is not necessary for 8 challenger to prove a past pattern or practice of violations by

the local agency in order to obtain injunctve relief. A court may presume when issuing

an injunction that a single violation will continue in the future where the public agency

refuses to admit to the alieged viclation or to renounce or curtail the practice.” Note,

however, that a court may not compel elected officials to disclose their recollections of
what transpired in a ciosed session’”

Upon finding a violation ¢f the Brown Act pertaining 1o closed sessions, a court may

compel the legistative body to tape record its future closed sessions. In a subsequent
lawsuit to enforce the Act alleging a violation occurring in closed session, a court may

upon motion of the plaintifi review the tapes i there is good cause to think the Brown

Act has beert violated, and miake public the relevant portion of the closed session recording.

5 COSTS AND ATTORNEY'S FEES

someone who successtutly invalidates an action taken in violation of the Brown Act o who successfully
enforces one of the Brown Act's civil remedies may seek court costs and reasonable attorney's fees. One
court has held that attorney’s fees must be awarded 1o 2 successiul plaintiff unless special circurmnstances
exist that would make a fee award against the public agency unjust ® When evaluating how to respond 10
assertions that the Brown Act has been viclated, elected officials and their laveyers should assume that
attormeys fees will be awarded against the agency if 3 violation of the Act is proven.

An attorney fee award may only be directed against the local agency and not the individual members of the
legislative body. i the locat agency prevails, it may be awarded court costs and attomey’s fees if the court
finds the lawsuit was clearly frivalous and kacking in merit

g CRIMINAL COMPLAINTS

Aviotation of the Brown Act by a member of the legiskative body who acts with the improper intent
described below is punishiable as a misdemeanor. s

A criminal violation has two components, The first is that there must be an overt act—a member of a
legislative body must attend a meeting at which action is taken in violation of the Brown Act."
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“Action taken” 1k not only an actiat vote, but aiso a collective dedision, commitment or promise by &
migjority of the legisiative Dody to make a positive or negative decision.” If the meeting involves mere
deliberation withowt the taking of action, there can be no misdemeancr penalty.

Aviolation occws for a tentative as weldl as final decision.™ in fact, criminal liability is triggered by a
member's participation in a meeting in violation of the Brown Act—not whether that member has voted

with the majority or minority, or has voted at ali.

The second component of a criminal victation is that action is taken with the intent of a member "o deprive
the public of information to which the member krows or has reason to know the public is entitied” by the
Brown Act.®

Aswith sther misderneanors, the filing of a complaint is up to the district aitorney. Although criminal
prosecutions of the Brown Act are uncormmon, district attorneys in some counties sggressively monitor
public agencies’ adherence to the requirements of the law.

# VOLUNTARY RESOLUTION

Arguments over Brown Act issues often become emotional on all sides. Newspapers trumpet relatively
rrinor violations, unhappy residents fume over an action, and legislative bodies clam up about information
better discussed in public. Hard lines are drawn and rational discussion breaks dowr. Oc¢casionally the
district attorney or even the grand jury becomes involved. Publicity surrounding alieged viclations of the
Brown Act can result in 2 loss of confidence by constituents in the legislative body: There are times when it
may be preferable to consider re-noticing anc rehearing, rather than litigating, an item of sigrificant public
interest, particularly wher there is any doubt about whether the open meeting requirements were satisfied.

Al bottom, agencies that regularly train their officials and pay close attention 1o the requirements of the
Brown Act will have little reason to warry about enforcement.

Endnotes

1 California Government Code section 54960.1. Invalidation is limited to actions that violate the following sections of
the Brown Act: section 54953 {the basic open meeting provision); sections 54954.2 and 54954.5 (notice and agenda

requirements for regular meetings and closed sessions); 54954.6 (tax hearings); and 54956 (special meetings).

Vielations of sections not listed above cannot give rise to Invalidation actions, but are subject 1o the other remedies,

California Government Code section 54960.1 (b} and (c}1)

MeKee v. Orange Unified Schoel Distrier (2003) 110 Cal. App.dth 1310

Cohan 1. City of Thousand Oaks (1994} 30 Cal App.4th 547

Boyle v. City of Redondo Beack (1999} 70 Cal. App.4th 1109

Califermia Alliance for Utility Safety and Education {CAUSE) v: City of San Dicgo (1997) 56 Cal. App.4th 1024;

Common Cause v. Stirling (1983) 147 Cal.App.3d 518

Klettmran v. Superior Court (1999) 74 Cal App.dth 324

Los Angeles Times Communications, LLC v. Los Angeles Cownty Beard of Supervisors (20033 112 Cal App.dth 1313

California Govermment Code section 54960.5
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=

Californta Government Code section 54959, A misdemeanor is punishable by a fine of up to $1,.000 or up to six
months in county jail, or both. California Penal Code section 19. Employees of the agency who participate in
violations of the Brown Act cannot be punished criminally under section 54959. However, at least one district
attorney instituted criminal action sgainst employees based on the theory that they criminalhy conspired with the
members of the legislative body to commit s crime under section 54949.

11 California Government Code section 34959
12 California Government Code section 54952.6
13 61 Ops.Cal.Atty.Gen. 283 (1978)

14 California Government Code section 34959

Updates to this publication responding to changes in the Brown Act er rew court interpretations are available
at www.cacities.org/opengov. A current version of the Brown Act may be found at www.leginfo.ca gov
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SACRAMENTO, CA 94244-2550

INTRODUCTION

Set forth below is the complete text of the Ralph M. Brown Act, as it appeared on January I,
2001. This law governs notice and open meeting requirements for local bodies. A table of
contents and explanatory headings have been included to assist you.

In the future, our office plans to prepare a pamphlet that will discuss the requirements of the law
along with interpretations included in court decisions and published opinions issued by our office.
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Ralph M. Brown Act 2001

CALIFORNIA GOVERNMENT CODE
SECTIONS 54950-54962

§ 54950. Policy declaration

54950, In enacting this chapter, the Legislature finds and declares that the public commissions,
boards and councils and the other public agencies m this State exist to aid in the conduct of the
people's business. It is the intent of the law that their actions be taken openly and that their
deliberations be conducted openly.

The people of this State do not yield their sovereignty to the agencies which serve them. The
people, in delegating authority, do not give thetr public servants the right to decide what is good
for the people to know and what is not good for them to know. The people insist on remaining
mformed so that they may retain control over the instruments they have created.

§ 54950.5. Title
54950.5. This chapter shall be known as the Ralph M. Brown Act.
§ 54951. Definition of local agency

54951. As used m this chapter, "local agency” means a county, city, whether general law or
chariered, city and county, town, school district, municipal corporation, district, political
subdivision, or any board, comunission or agency thereof, or other local public agency.

§ 54952. Definition of legislative body
54952. As used in this chapter, "legislative body" means:

(a) The goverming body of a local agency or any other local body created by state or federal
statute.

{(b) A commussion, commitiee, board, or other body of a local agency, whether permanent or
temporary, decisionmaking or advisory, created by charter, ordinance, resolution, or formal action
of a legislative body. However, advisory committees, composed solely of the members of the
legislative body which are less than a quorum of the legislative body are not legislative bodies,
except that standing commuttees of a legislative body, irrespective of their composition, which have
a continuing subject matter jurisdiction, or a meeting schedule fixed by charter, ordinance,
resolution, or formal action of a legislative body are legislative bodies for purposes of this chapter.

{c) (1} A board, commission, committee, or other multimember body that governs a private
corporation or entity that either:

(A) Is created by the elected legislative body in order to exercise authority that may lawfully be
delegated by the elected governing body to a private corporation or entity.

(B) Receives funds from a local agency and the membership of whose governing body includes a
member of the legislative body of the local agency appointed to that governing body as a full
voting member by the legislative body of the local agency.

(2) Notwithstanding subparagraph (B} of paragraph (1), no board, commission, committee, or
other multimember body that governs a private corporation or entity that recetves funds from a
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local agency and, as of February 9, 1996, has a member of the legislative body of the local agency
as a full voting member of the governing body of that private corporation or entity shall be relieved
from the public meeting requirements of this chapter by virtue of a change in status of the full
voting member to a nonvoting member.

(d) The lessee of any hospital the whole or part of which is first Jeased pursuant to subdivision (p)
of Section 32121 of the Health and Safety Code after January 1, 1994, where the lessee exercises
any material authority of a legislative body of a local agency delegated to it by that legislative body
whether the lessee 1s organized and operated by the local agency or by a delegated authority.

§ 54952.1. Definition of member of a legislative body

54952.1. Any person elected to serve as a member of a legislative body who has not yet assumed
the duties of office shall conform his or her conduct to the requirements of this chapter and shall be
treated for purposes of enforcement of this chapter as if he or she has already assumed office.

§ 54952.2. Definition of meeting

54952.2. (a) As used in this chapter, "meeting” includes any congregation of a majority of the
members of a legislative body at the same time and place to hear, discuss, or deliberate upon any
itern that 1s within the subject matter jurisdiction of the legislative body or the local agency to
which 11 pertains.

(b} Except as authorized pursuant 1o Section 54953, any use of direct communication, personal
intermediaries, or technological devices that is employed by a majority of the members of the
legislative body 1o develop a collective concurrence as to action to be taken on an item by the
members of the legislative body is prohibited.

(¢) Nothing in this section shall impose the requirements of this chapter upon any of the following:

(1) Individual contacts or conversations between a member of a legislative body and any other
person.

{2) The attendance of a majority of the members of a legislative body at a conference or similar
gathering open to the public that involves a discussion of issues of general interest to the public or
to public agencies of the type represented by the legislative body, provided that a majonity of the
members do not discuss among themselves, other than as part of the scheduled program, business
of a speciiied nature that is within the subject matter jurisdiction of the local agency. Nothing in
this paragraph is intended to allow members of the public free admission to a conference or smmilar
gathering at which the organizers have required other participants or registrants to pay fees or
charges as a condition of attendance.

(3) The attendance of a majonity of the members of a legislative body at an open and publicized
meeting organized to address a topic of local community concern by a person or organization other
than the local agency, provided that a majority of the members do not discuss among themselves,
other than as part of the scheduled program, business of a specific nature that is within the subject
matter jurisdiction of the legislative body of the local agency.

(4) The attendance of a majority of the members of a legislative body at an open and noticed
meeting of another body of the local agency, or at an open and noticed meeting of a legislative
body of another local agency, provided that a majority of the members do not discuss among
themselves, other than as part of the scheduled meeting, business of a specific nature that is within
the subject matter jurisdiction of the legislative body of the local agency.

(5} The attendance of a majority of the members of a legislative body at a purely social or
ceremonial occasion, provided that a majority of the members do not discuss among themselves
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business of a specific nature that is within the subject matter jurisdiction of the legislative body of
the local agency.

(6) The attendance of a majority of the members of a legislative body at an open and noticed
meeting of a standing committee of that body, provided that the members of the legislative body
who are not members of the standing commuttee attend only as observers.

§ 54952.6. Definition of action taken

54952.6. As used in this chapter, "action taken” means a collective decision made by a majority of
the members of a legislative body, a collective commitment or promise by a majority of the
members of a legislative body to make a positive or a negative decision, or an actual vote by a
majority of the members of a legislative body when sitting as a body or entity, upon a motion,
proposal, resotution, order or ordinance.

§ 54952.7. Copies of Act; Distribution

54952.7. A legislative body of a local agency may require that a copy of this chapter be given to
each member of the legislative body and any person elected to serve as a member of the legislative
body who has not assumed the duties of office. An elected legislative body of a local agency may
require that a copy of this chapter be given to each member of each legislative body all or a
majority of whose members are appointed by or under the authority of the elected

legislative body.

§ 54953. Open meetings required; Teleconferencing; Secret ballots

54953, (a) All meetings of the legislative body of a local agency shall be open and public, and all
persons shall be permutted to atiend any meeting of the legislative body of a local agency, except
as otherwise provided in this chapter.

(b) (1) Notwithstanding any other provision of law, the legistative body of a local agency may use
teleconterencing for the benefit of the public and the legislative body of a local agency in
connection with any meeting or proceeding authorized by law. The teleconferenced meeting or
proceeding shall comply with all requirements of this chapter and all otherwise applicable
provistons of law relating to a specific type of meeting or proceeding.

(2) Teleconferencing, as authorized by this section, may be used for all purposes in connection
with any meeting within the subject matter jurisdiction of the legislative body. All votes taken
during a teleconferenced meeting shall be by rolicall.

(3) If the legislative body of a local agency elects to use teleconferencing, it shall post agendas at
all teleconference locations and conduct teleconference meetings in a manner that protects the
statutory and constitutional rights of the parties or the public appearing before the Jegislative body
of a local agency. Each teleconference location shall be identified in the notice and agenda of the
meeting or proceeding, and each teleconference location shall be accessible to the public. During
the teleconierence, at least a quorum of the members of the legislative body shall participate from
locattons within the boundaries of the territory over which the local agency exercises jurisdiction.
The agenda shall provide an opportunity for members of the public to address the legislative body
directly pursuant to Section 54954.3 at each teleconference location.

(4) For the purposes of this section, "teleconference” means a meeting of a legislative body, the
members of which are in different locations, connected by electronic means, through cither audio
or video, or both. Nothing in this section shall prohibit a local agency from providing the public
with additional teleconference locations.

(c) No legislative body shall take action by secret ballot, whether preliminary or final.
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§ 54953.1. Grand jury testimony by members

54953.1. The provisions of this chapter shall not be construed to prohibit the members of the
legislative body of a local agency from giving testimony in private before a grand jury, either as
mdviduals or as a body.

§ 54953.3. Conditions to attendance at meetings

54953.3. A member of the public shall not be required, as a condition to attendance at a meeting
of a legislative body of a local agency, to register his or her name, 10 provide other information,
to complete a questionnaire, or otherwise to fulfill any condition precedent to his or her
attendance.

1f an attendance list, register, questionnaire, or other similar document is posted at or near the
entrance to the room where the meeting is to be held, or is circulated to the persons present during,
the meeting, it shall state clearly that the signing, registering, or completion of the document is
voluntary, and that all persons may attend the meeting regardless of whether a person signs,
registers, or completes the document.

§ 54953.5. Recording meetings

54953.5. (a) Any person attending an open and public meeting of a legislative body of a local
agency shall have the right to record the proceedings with an audio or video tape recorder or a still
or motion picture camera in the absence of a reasonable finding by the legislative body of the local
agency that the recording cannot continue without noise, illumination, or obstruction of view that
constitutes, or would constitute, a persistent disruption of the proceedings.

(b) Any tape or film record of an open and public meeting made for whatever purpose by or at the
direction of the local agency shall be subject to inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), but,
notwithstanding Section 34090, may be erased or destroyed 30 days after the taping or recording.
Any inspection of a video or tape recording shall be provided without charge on a video or tape
player made available by the local agency.

§ 54953.6. Broadcasting meetings

54953.6. No legislative body of a local agency shall prohibit or otherwise restrict the broadcast of
1ts open and public meetings in the absence of a reasonable finding that the broadcast cannot be
accomplished without noise, illumination, or obstruction of view that would constitute a persistent
disruption of the proceedings.

§ 54953.7. Greater access to meetings permitted

54953.7. Notwithstanding any other provision of law, legislative bodies of local agencies may
mmpose requirements upon themselves which allow greater access to their meetings than
prescrnibed by the minimal standards set forth in this chapter. In addition thereto, an elected
legislative body of a local agency may impose such requirements on those appointed legislative
bodies of the local agency of which all or a majority of the members are appointed by or under the
authority of the elected legisiative body.

§ 54954. Notice of regular meetings; Boundary restrictions for all meetings
54954. (a) Each legisiative body of a local agency, except for advisory committees or standing

committees, shall provide, by ordinance, resolution, bylaws, or by whatever other rule is required
for the conduct of business by that body, the time and place for holding regular meetings.



Meetings of advisory committees or standing committees, for which an agenda is posted at Jeast 72
hours in advance of the meeting pursuant to subdivision (a) of Section 54954.2, shall be considered
for purposes of this chapter as regular meetings of the legislative body.

(b) Regular and special meetings of the legislative body shall be held within the boundaries of the
territory over which the local agency exercises jurisdiction, except to do any of the following:

(1) Comply with state or federal law or court order, or attend a judicial or administrative
proceeding to which the local agency is a party.

{2) Inspect real or personal property which cannot be conveniently brought within the boundaries
of the territory over which the local agency exercises jurisdiction provided that the topic of the
meeting 1s limited to items directly related to the real or personal property.

(3) Participate in meetings or discussions of multiagency significance that are outside the
boundaries of a local agency's junisdiction. However, any meeting or discussion held pursuant to
this subdivision shall take place within the jurisdiction of one of the participating local agencies and
be noticed by all participating agencies as provided for in this chapter.

(4} Meet in the closest meeting facihty if the local agency has no meeting facility within the
boundaries of the territory over which the local agency exercises jurisdiction, or at the principal
office of the local agency if that office is Jocated outside the territory over which the agency
exercises jurisdiction.

(3) Meet outside their immediate jurisdiction with elected or appointed officials of the United
States or the State of California when a local meeting would be impractical, solely to discuss a

legtslative or regulatory issue affecting the local agency and over which the federal or state officials
have jurisdiction.

(6) Meet outside their immediate jurisdiction if the meeting takes place in or nearby a facility

owned by the agency, provided that the topic of the meeting is limited to items directly related to
the facility.

(7) Visit the office of the local agency's legal counsel for a closed session on pending litigation
held pursuant to Section 54956.9, when to do so would reduce legal fees or costs.

(c) Meetings of the governing board of a school district shall be held within the district except
under the circumstances enumerated in subdivision (b), or to do any of the following:

(1) Attend a conference on nonadversarial collective bargaining techniques.

(2) Interview members of the public residing in another district with reference to the trustees'
potential employment of the superintendent of that district.

(3) Interview a potential employee from another district.

(d) Meetings of a joint powers authority shall occur within the territory of at least one of its
member agencies, or as provided in subdivision (b). However, a joint powers authority which has
members throughout the state may meet at any facility in the state which complies with the
requirements of Section 54961.

(e) 1If, by reason of fire, flood, earthquake, or other emergency, it shall be unsafe to meet in the
place designated, the meetings shall be held for the duration of the emergency at the place
designated by the presiding officer of the legislative body or his or her designee in a notice to the
local media that have requested notice pursuant to Section 54956, by the most rapid means of
commurication available at the time.



§ 54954.1. Agenda information provided by mail; Fee

54954.1. Any person may request that a copy of the agenda, or a copy of all the documents
constituting the agenda packet, of any meeting of a legislative body be mailed to that person.
Upon receipt of the writien request, the legislative body or its designee shall cause the requested
materials to be mailed at the time the agenda 1s posted pursuant to Section 54954.2 and 54956 or
upon distribution to all, or a majority of all, of the members of a legislative body, whichever occurs
first. Any request for mailed copies of agendas or agenda packets shall be valid for the calendar
year in which 1t 1s filed, and must be renewed following January 1 of each year. The legislative
body may establish a fee for mailing the agenda or agenda packet, which fee shall not exceed the
cost of providing the service. Failure of the requesting person to receive the agenda or agenda
packet pursuant to this section shall not constitute grounds for invalidation of the actions of the
legislative body taken at the meeting for which the agenda or agenda packet was not received.

§ 54954.2. Agenda requirements; Regular meetings

54954.2. (a) At least 72 hours before a regular meeting, the legislative body of the local agency,
or its designee, shall post an agenda containing a brief general description of each item of business
to be transacted or discussed at the meeting, including items to be discussed in closed session. A
brief general description of an item generally need not exceed 20 words. The agenda shall specify
the time and location of the regular meeting and shall be posted in a location that is freely
accessible to members of the public.

No action or discussion shall be undertaken on any item not appearing on the posted agenda,
except that members of a legislative body or its staff may briefly respond to statements made or
questions posed by persons exercising their public testimony rights under Section 54954.3. In
addruon, on their own initiative or in response to questions posed by the public, a member of a
legislative body or its stafl may ask a question for clarification, make a brief announcement, or
make a brief report on his or her own activities. Furthermore, a member of a legislative body, or
the body itself, subject to rules or procedures of the legislative body, may provide a reference to
staff or other resources for factual information, request staff to report back to the body at a
subsequent meeting concerning any matter, or take action to direct staff to place a matter of
business on a future agenda.

(b) Notwithstanding subdivision (a), the legislative body may take action on items of business not
appearing on the posted agenda under any of the conditions stated below. Prior to discussing any
item pursuant to this subdivision, the legislative body shall publicly identify the item.

(1) Upon a determination by a majority vote of the legislative body that an emergency situation
exists, as defined in Section 54956.5.

{2) Upon a determination by a two-thirds vote of the members of the legislative body present at
the meeting, or, if less than two-thirds of the members are present, a unanimous vote of those
members present, that there is a need to take immediate action and that the need for action came to
the attention of the local agency subsequent to the agenda being posted as specified in subdivision

(a).

(3) The item was posted pursuant (o subdivision (a) for a prior meeting of the legislative body
occurring not more than five calendar days prior to the date action 1s taken on the item, and at the
prior meeting the item was continued to the meeting at which action is being taken.

§ 54954.3. Public’s right to testify at meetings

54954.3. (a) Every agenda for regular meetings shall provide an opportunity for members of the
public to directly address the legislative body on any item of interest to the public, before or
during the legisiative body's consideration of the item, that is within the subject matter jurisdiction
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of the legislative body, provided that no action shall be taken on any item not appearing on the
agenda unless the action is otherwise authorized by subdivision (b) of Section 54954.2. However,
the agenda need not provide an opportunity for members of the public to address the legislative
body on any item that has already been considered by a commitee, composed exclusively of
members of the legislative body, at a public meeting wherein all interested members of the public
were afforded the opportunity to address the commuittee on the item, before or during the
committee’s consideration of the item, unless the item has been substantially changed since the
committee heard the item, as determined by the legislative body. Every notice for a special
meeting shall provide an opportunity for members of the public to directly address the legislative
body concerning any item that has been described in the notice for the meeting before or during
consideration of that item.

(b) The legislative body of a local agency may adopt reasonable regulations to ensure that the
intent of subdivision (a) is carried out, including, but not limited to, regulations limiting the total
amount of time allocated for public testimony on particular issues and for each individual speaker.

(c) The legislative body of a Jocal agency shall not prohibit public eniticism of the policies,
procedures, programs, or services of the agency, or of the acts or omissions of the legislative body.
Nothing in this subdivision shall confer any privilege or protection for expression beyond that
otherwise provided by law.

§ 54954.4. Reimbursement of costs

54954.4. (a) The Legislature hereby finds and declares that Section 12 of Chapter 641 of the
Statutes of 1986, authorizing reimbursement to local agencies and school districts for costs
mandated by the state pursuant to that act, shall be interpreted strictly. The mntent of the
$egislature 1s to provide reimbursement for only those costs which are clearly and unequivocally

incurred as the direct and necessary result of compliance with Chapter 641 of the Statutes of
1986.

(b) In this regard, the Legislature directs all state employees and officials involved in reviewing or
authorizing clamms for reimbursement, or otherwise participating in the reimbursement process, to
rigorously review each claim and authorize only those claims, or parts thereof, which represent -
costs which are clearly and unequivocally incurred as the direct and necessary result of compliance
with Chapter 641 of the Statutes of 1986 and for which complete documentation exists. For
purposes of Section 54954.2, costs eligible for reimbursement shall only include the actual cost to
post a single agenda for any one meeting.

(c) The Legislature hereby finds and declares that complete, faithful, and uninterrupted compliance
with the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of Division
2 of Title 5 of the Government Code) is a matter of overriding public importance. Unless
specifically stated, no future Budget Act, or related budget enactments, shall, in any manner, be
mterpreted to suspend, eliminate, or otherwise modify the legal obligation and duty of local
agencies to fully comply with Chapter 641 of the Statutes of 1986 in a complete, faithful, and
uninterrupted manner.

§ 54954.5. Safe harbor agenda for closed sessions

54954.5. For purposes of describing closed session items pursuant to Section 54954.2, the agenda
may describe closed sessions as provided below. No legislative body or elected official shall be in
violation of Section 54954 .2 or 54956 if the closed session itemns were described in substantial
compliance with this section. Substantial compliance is satisfied by including the information
provided below, irrespective of its format.



(a) With respect to a closed session held pursuant to Section 54956.7:
LICENSE/PERMIT DETERMINATION
Applicant(s): (Specify namber of applicants)

{b) With respect to every item of business to be discussed in closed session pursuant to Section
54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify sireet address, or if no street address, the parcel number
or other umque reference, of the real property under negotiation)

Agency negotiator: (Specify names of negotiators attending the closed
session) (If circumstances necessitate the absence of a specified negotiator,
an agent or designee may participate in place of the absent negotiator so
long as the name of the agent or designee

is announced at an open session held prior to the closed session.)

Negotiating parties: (Spectfy name of party {not agent))

Under negotiation: (Specify whether instruction to negotiator will concern
price, terms of payment, or both)

(c) With respect to every item of business to be discussed in closed session pursuant to Section
54956.9:

CONFERENCE WITH LEGAL COUNSEL--EXISTING LITIGATION
{Subdivision (a) of Section 54956.9)

Name of case: (Specify by reference to claimant's name, names of parties,
case or claim numbers)

or
Case name unspecified: (Specify whether disclosure would jeopardize
service of process or existing settlement negotiations)

CONFERENCE WITH LEGAL COUNSEL--ANTICIPATED LITIGATION
Significant exposure to litigation pursuant to subdivision (b) of Section
54956.9: (Specify number of potential cases) (In addition to the information
noticed above, the agency may be required to provide additional information
on the agenda or in an oral statement prior to the closed session pursuant to
subparagraphs (B) to (E), inclusive of%aragraph (3) of subdivision {(b) of
Section 54956.9.)

Initiation of litigation pursuant to subdivision (¢) of Section 54956.9-
(Specify number of potential cases)

(d) With respect to every item of business to be discussed in closed session pursuant to Section
54956.95:

LIABILITY CLAIMS
Claimant: (Specify name unless unspecified pursnant to Section 54961)

Agency claimed against: (Specify name)
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(e) With respect to every item of busiess to be discussed in closed session pursuant to Section
54957

THREAT TO PUBLIC SERVICES OR FACILITIES

Consultation with: {Specify name of law enforcement agency and title of
officer)

PUBLIC EMPLOYEE APPOINTMENT

Title: (Specify description of position to be filled)
PUBLIC EMPLOYMENT

Title: (Specify description of position to be filled)
PUBLIC EMPLOYEE PERFORMANCE EVALUATION

Title: (Specify position title of employee being reviewed)
PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE

(No additional information is required in connection with a closed session to
consider discipline, dismissal, or release of a public employee. Discipline
includes potential reduction of compensation.}

(1) With respect to every item of business to be discussed in closed session pursuant to Section
54957.6:

CONFERENCE WITH LABOR NEGOTIATORS

Agency designated representatives: (Specify names of designated
representatives attendli)ng the closed session) (If circumstances necessitate
the absence of a specified designated representative, an agent or designee
may participate in place of the absent representative so long as the name of
the agent or designee is announced at an open session held prior to the
closed session.)

Employee organization: (Specify name of organization representing
employee or employees in question)

or
Unrepresented employee: (Specify position title of unrepresented employee
who 1s the subject of the negotiations)

{g) With respect to closed sessions called pursnant to Section 54957.8:

CASE REVIEW/PLANNING

(No additional information is required in connection with a closed session to
consider case review or planning.)

(h) With respect to every item of business to be discussed in closed session pursuant to Sections
1461, 32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the
Government Code:



REPORT INVOLVING TRADE SECRET

Discussion will concern: (Specify whether discussion will concern proposed
new service, program, or facility)

Estimated date of public disclosure: (Specify month and year)

‘HEARINGS

Subject matter: {Specify whether testimony/deliberation will concern staff
privileges, report of medical audit committee, or report of quality assurance
committee)

(1) With respect to every item of business to be discussed in closed session pursuant to Section
54956.86:

CHARGE OR COMPLAINT INVOLVING INFORMATION PROTECTED BY FEDERAL
LAW

(No additional information is required in connection with a closed session to
discuss a charge or complamt pursuant to Section 54956.86.)

§ 54954.6. New taxes and/or assessments; Procedural requirements

54954.6. (a) (1} Before adopting any new or increased general tax or any new or increased
assessment, the legislative body of a local agency shall conduct at least one public meeting at
which local officials shall allow public testimony regarding the proposed new or increased general
tax or new or increased assessment in addition to the noticed public hearing at which the legislative
body proposes to enact or increase the general tax or assessment.

For purposes of this section, the term "new or increased assessment”" does not include any of the
following:

(A) A fee that does not exceed the reasonable cost of providing the services, facilities, or
regulatory activity for which the fee is charged.

(B) A service charge, rate, or charge, unless a special district's principal act requires the service
charge, rate, or charge to conform to the requirements of this section.

(C) An ongoing annual assessment if it is imposed at the same or lower amount as any previous
year.

(D) An assessment that does not exceed an assessment formula or range of assessments previously
specified in the notice given to the public pursuant to subparagraph (G) of paragraph (2) of
subdivision (c) and that was previously adopted by the agency or approved by the voters in the
area where the assessment 1s imposed.

(E) Standby or immediate availability charges.

(2} The legislative body shall provide at least 45 days' public notice of the public hearing at which
the legislative body proposes to enact or increase the general tax or assessment. The legislative
body shall provide notice for the public meeting at the same time and in the same document as the
notice for the public hearing, but the meeting shall occur prior to the hearing.

(b) (1) The joint notice of both the public meeting and the public hearing required by subdivision

(a) with respect to a proposal for a new or increased general tax shall be accomplished by placing a
display advertisement of at least one-cighth page in a newspaper of general circulation for three
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weeks pursuant to Section 6063 and by a first-class mailing to those interested parties who have
filed a written request-with the local agency for mailed notice of public meetings or hearings on
new or mcreased general taxes. The public meeting pursuant to subdivision {a) shall take place no
earlier than 10 days after the first publication of the joint notice pursuant to this subdivision. The
public hearing shall take place no earlier than seven days after the public meeting pursuant to this
subdivision. Notwithstanding paragraph (2) of subdivision (a), the joint notice need not include
notice of the public meeting after the meeting has taken place. The public hearing pursuant to
subdivision (a) shall take place no earlier than 45 days after the first publication of the joint notice
pursuant to this subdivision. Any written request for matled notices shall be effective for one year
from the date on which it is filed unless a renewal request is filed. Renewal requests for mailed
notices shall be filed on or before April 1 of cach year. The legislative body may establish a
reasonable annual charge for sending notices based on the estimated cost of providing the service.

{2} The notice required by paragraph (1) of this subdivision shall include, but not be Jimited to, the
following:

(A) The amount or rate of the tax. If the tax is proposed to be increased from any previous year,
the joint notice shall separately state both the existing tax rate and the proposed tax rate increase.

{B)} The activity to be taxed.

(C) The estimated amount of revenue to be raised by the tax annually.

(D} The method and frequency for collecting the tax.

(E) The dates, times, and locations of the public meeting and hearing described in subdivision (a).

(F) The phone number and address of an individual, office, or organization that interested persons
may contact to receive additional information about the tax.

(c) (1) The joint notice of both the public meeting and the public hearing required by subdivision
(a) with respect to a proposal for a new or increased assessment on real property shall be
accomplished through a mailing, postage prepaid, in the United States mail and shall be deemed
given when so deposited. The public meeting pursuant to subdivision (a) shall take place no earlier
than 10 days after the joint mailing pursuant to this subdivision. The public hearing shall take place
no earher than seven days after the public meeting pursuant to this subdivision. The envelope or
the cover of the mailing shall include the name of the local agency and the return address of the
sender. This mailed notice shall be in at least 10-point type and shall be given to all property
owners proposed to be subject to the new or increased assessment by a mailing by name to those
persons whose names and addresses appear on the last equalized county assessment roll or the
State Board of Equalization assessment roll, as the case may be.

{2) The joint notice required by paragraph (1) of this subdivision shall include, but not be limited
to, the following:

(A) The estimated amount of the assessment per parcel. If the assessment is proposed to be
increased from any previous year, the joint notice shall separately state both the amount of the
existing assessment and the proposed assessment increase.

(B) A general description of the purpose or improvements that the assessment will fund.

(C) The address to which property owners may mail a protest against the assessment.

(D) The phone number and address of an individual, office, or organization that interested persons
may contact to receive additional information about the assessment.
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(E} A statement that a majority protest will cause the assessment to be abandoned if the
assessment act used to levy the assessment so provides. Notice shall also state the percentage of
protests required to trigger an clection, if apphicable.

(F) The dates, times, and locations of the public meeting and hearing described in subdivision (a).

(G) A proposed assessment formula or range as described in subparagraph (D) of paragraph (1) of
subdivision (a) if applicable and that is noticed pursuant to this section.

(3) Notwithstanding paragraph (1), in the case of an assessment that is proposed exclusively for
operation and maintenance expenses tnposed throughout the entire local agency, or exclusively for
operation and maintenance assessments proposed to be levied on 50,000 parcels or more, notice
may be provided pursuant to this subdivision or pursuant to paragraph (1) of subdivision (b) and
shall include the estimated amount of the assessment of various types, amounts, or uses of property
and the information required by subparagraphs (B) to (G), inclusive, of paragraph (2) of
subdivision {c).

(4) Notwithstanding paragraph (1), in the case of an assessment proposed to be levied pursuant to
Part 2 (commencing with Section 22500) of Division 2 of the Streets and Highways Code by a
regional park district, regional park and open-space district, or regional open-space district formed
pursuant to Article 3 {(commencing with Section 5500} of Chapter 3 of Division 5 of, or pursuant
1o Division 26 (commencing with Section 35100) of, the Public Resources Code, notice may be
provided pursuant to paragraph (1) of subdivision (b).

(d) The notice requirements imposed by this section shall be construed as additional to, and not to
supersede, existmg provisions of law, and shall be applied concurrently with the existing provisions
so as to not delay or prolong the governmental decisionmaking process.

(e} This section shall not apply to any new or increased general tax or any new or increased
assessment that requires an election of either of the following:

(1) The property owners subject to the assessment.
(2) The voters within the local agency imposing the tax or assessment.

(f) Nothing in this section shall prohibit a local agency from holding a consolidated meeting or
hearing at which the legislative body discusses multiple tax or assessment proposals.

(g) The local agency may recover the reasonable costs of public meetings, public hearings, and
notice required by this section from the proceeds of the tax or assessment. The costs recovered for
these purposes, whether recovered pursuant to this subdivision or any other provision of law, shall
not exceed the reasonable costs of the public meetings, public hearings, and notice.

(h) Any new or increased assessment that is subject to the notice and hearing provisions of Article
XHIC or XIIID of the California Constitution 1s not subject to the notice and hearing requirements
of this section.

§ 54955. Adjournment

54955. The legislative body of a local agency may adjourn any regular, adjourned regular, special
or adjourned special meeting to a time and place spectfied in the order of adjournment. Less than a
quorum may so adjourn from time to time. If all members are absent from any regular or
adjourned regular meeting the clerk or secretary of the legislative body may declare the meeting
adjourned to a stated time and place and he shall cause a written notice of the adjournment to be
given in the same manner as provided in Section 54956 for special meetings, unless such notice is
waived as provided for special meetings. A copy of the order or notice of adjournment shall be
conspicuously posted on or near the door of the place where the regular, adjourned regular, special
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or adjourned special meeting was held within 24 hours afier the time of the adjournment. When a
regular or adjourned regular meeting is adjourned as provided in this section, the resulting
adjourned regular meeting is a regular meeting for all purposes. When an order of adjournment of
any meeting fails to state the hour at which the adjourned meeting is to be held, it shall be held at
the hour specified for regular meetings by ordinance, resolution, bylaw, or other rule.

§ 54955.1. Continuance

54955.1. Any hearing being held, or noticed or ordered to be held, by a legislative body of a local
agency at any meeting may by order or notice of continuance be continued or recontinued to any
subsequent meeting of the legislative body in the same manner and to the same extent set forth in
Section 54955 for the adjournment of meetings; provided, that if the hearing is continued to a time
less than 24 hours after the time specified in the order or notice of hearing, a copy of the order or
notice of continuance of hearing shall be posted immediately following the meeting at which the
order or declaration of continnance was adopted or made.

§ 54956. Special meetings

54956. A special meeting may be called at any time by the presiding officer of the legislative body
of a local agency, or by a majority of the members of the legislative body, by delivering written
notice to each member of the legislative body and to each local newspaper of general circulation
and radio or television station requesting notice in writing. The notice shall be delivered personally
or by any other means and shall be received at least 24 hours before the time of the meeting as
specified i the notice. The call and notice shall specify the time and place of the special meeting
and the business to be transacted or discussed. No other business shall be considered at these
meetings by the legislative body. The wntten notice may be dispensed with as to any member who
at or prior to the time the meeting convenes files with the clerk or secretary of the legislative body
a written waiver of notice. The waiver may be given by telegram. The written notice may also be
dispensed with as to any member who is actually present at the meeting at the time it convenes.

The call and notice shall be posted at least 24 hours prior to the special meeting in a location that is
freely accessible to members of the public.

§ 54956.5. Emergency meetings

54956.5. In the case of an emergency situation involving matters upon which prompt action is
necessary due to the disruption or threatened disruption of public facilities, a legislative body may
hold an emergency meeting without complying with either the 24-hour notice requirement or the
24-hour posting requirement of Section 54956 or both of the notice and posting requirements.

For purposes of this section, "emergency situation” means any of the following:

(a) Work stoppage or other activity which severely impairs public health, safety, or both, as
determined by a majority of the members of the legislative body.

(b) Cnppling disaster which severely impairs public health, safety, or both, as determined by a
majority of the members of the legislative body.

However, each local newspaper of general circulation and radio or television station which has
requested notice of special meetings pursuant to Section 54956 shall be notified by the presiding
officer of the legislative body, or designee thereof, one hour prior to the emergency meeting by
telephone and all telephone numbers provided in the most recent request of such newspaper or
station for notification of special meetings shall be exhausted. In the event that telephone services
are not functioning, the notice requirements of this section shall be deemed waived, and the
legislative body, or designee of the legislative body, shall notify those newspapers, radio stations,
or television stations of the fact of the holding of the emergency meeting, the purpose of the
mecting, and any action taken at the meeting as soon after the meeting as possible.
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Notwithstanding Section 54957, the legislative body shall not meet in closed session during a
meeting called pursvant 1o this section.

All special meeting requircments, as prescribed in Section 54956 shall be applicable to a meeting
called pursuant to this section, with the exception of the 24-hour notice requirement.

The minutes of a meeting called pursuant to this section, a list of persons who the presiding officer
of the legislative body, or designec of the legislative body, notified or attempted to notify, a copy
of the rollcall vote, and any actions taken at the meeting shall be posted for a minimum of 10 days
in a public place as soon after the meeting as possible.

§ 54956.6. Fees

54956.6. No fees may be charged by the legislative body of a local agency for carrying out any
provision of this chapter, except as specifically authorized by this chapter.

§ 54956.7. Closed session; License application of rehabilitated criminal

54956.7. Whenever a legislative body of a local agency determines that it is necessary to discuss
and determine whether an applicant for a license or license renewal, who has a criminal record, is
sufficiently rehabilitated to obtain the license, the legislative body may hold a closed session with
the apphicant and the applicant's attorney, if any, for the purpose of holding the discussion and
making the determination. If the legisiative body determines, as a result of the closed session, that
the issuance or renewal of the License should be denied, the applicant shall be offered the
opportunity to withdraw the application. If the applicant withdraws the application, no record
shall be kept of the discussions or decisions made at the closed session and all matters relating to
the closed session shall be confidential. If the applicant does not withdraw the application, the
legislative body shall take action at the public meeting during which the closed session is held or at
its next public meeting denying the application for the license but all matters relating to the closed
session are confidential and shall not be disclosed without the consent of the applicant, except in an
action by an applicant who has been denied a license challenging the denial of the license.

§ 54956.8. Closed session; Real estate negotiations

54956.8. Notwithstanding any other provision of this chapter, a legislative body of a local agency
may hold a closed session with its negotiator prior to the purchase, sale, exchange, or lease of real

property by or for the local agency to grant authority to its negotiator regarding the price and
terms of payment for the purchase, sale, exchange, or lease.

However, prior to the closed session, the legislative body of the local agency shall hold an open
and public session in which it identifies its negotiators, the real property or real properties which
the negotiations may concern, and the person or persons with whom its negotiators may negotiate.

For purposes of this section, negotiators may be members of the legislative body of the local
agency.

For purposes of this section, "lease” includes renewal or renegotiation of a lease.

Nothing in this section shall preclude a local agency from holding a closed session for discussions
regarding eminent domain proceedings pursuant to Section 54956.9.

§ 54956.86. Closed session; Health claims

54956.86. Notwithstanding any other provision of this chapter, a legislative body of a local agency
which provides services pursuant to Section 14087.3 of the Weifare and Institutions Code may
hold a closed session to hear a charge or complaint from a member enrolled in its health plan if the
member does not wish to have his or her name, medical status, or other information that is
protected by federal law publicly disclosed. Prior to holding a closed session pursuant to this
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section, the legislative body shall mform the member, in writing, of his or her right to have the
charge or complaint heard in an open session rather than a closed session.

§ 54956.87. Record Exempt; Closed Session; County Health Plan

54956.87 (a) Notwithstanding any other provision of this chapter, the records of a health plan that
is licensed pursuant to the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is
governed by a county board of supervisors, whether paper records, records maimained in the
management information system, or records in any other form, that relate to provider rate or
payment determinations, allocation or distribution methodologies for provider payments, formulae
or calculations for these payments, and contract negotiations with providers of health care for
alternative rates are exempt from disclosure for a period of three years after the contract is fully
executed. The transmission of the records, or the mformation contained therein in an alternative
form, to the board of supervisors shall not constitute a waiver of exemption from disclosure, and
the records and information once transmitted to the board of supervisors shall be subject to this
same exemption.

{b) Notwithstanding any other provision of law, the governing board of a health plan that is
licensed pursuant to the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is
governed by a county bhoard of supervisors may order that a meeting held solely for the purpose of
discussion or taking action on health plan trade secrets, as defined in subdivision (c) of Section
32106 of the Health and Safety Code, shall be held in closed session. The requirements of making
a public report of action taken in closed session, and the vote or abstention of every member

present, may be hmited to a brief general description without the information constituting the trade
secret.

(c) The governing board may delete the portion or portions containing trade secrets from any
documents that were finally approved in the closed session held pursuant to subdivision (b) that are
provided to persons who have made the timely or standing request.

(d) Nothing in this section shall be construed as preventing the governing board from meeting in
closed sesston as otherwise provided by law.

(e) The provisions of this section shall not prevent access to any records by the Joint Legislative
Audit Committee in the exercise of its powers pursuant to Article ! (commencing with Section
10500) of Chapter 4 of Part 2 of Division 2 of Title 2. The provisions of this section also shall not
prevent access to any records by the Department of Corporations in the exercise of its powers

pursuant to Article 1 (commencing with Section 1340) of Chapter 2.2 of Division 2 of the Health
and Safety Code.

§ 54956.9. Closed session; Pending litigation

54956.9. Nothing in this chapter shall be construed to prevent a legislative body of a local agency,
based on advice of 1ts legal counsel, from holding a closed session to confer with, or receive advice
from, its Jegal counsel regarding pending litigation when discussion in open session concerning
those matters would prejudice the position of the local agency in the litigation.

For purposes of this chapter, all expressions of the lawyer-client privilege other than those
provided in this section are hereby abrogated. This section is the exclusive expression of the
lawyer-client privilege for purposes of conducting closed-session meetings pursuant to this
chapter.

For purposes of this section, "litigation" includes any adjudicatory proceeding, including eminent
domain, before a court, admimstrative body exercising its adjudicatory authonty, hearing officer,
or arbitrator.
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For purposes of this section, litigation shall be constdered pending when any of the following
circumstances exist:

{a) Litigation, to which the local agency is a party, has been initiated formally.

(b) (1) A point has been reached where, in the opinion of the legislative body of the local agency
on the advice of its legal counsel, based on existing facts and circumstances, there is a significant
exposure to litigation against the local agency.

(2) Based on existing facts and circumstances, the legislative body of the local agency is meeting
only to decide whether a closed session is authorized pursuant to paragraph (1) of this subdivision.

(3) For purposes of paragraphs (1) and (2), "existing facts and circumstances” shall consist only of
one of the following:

(A} Facts and circumstances that might result in litigation against the local agency but which the
local agency believes are not yet known to a potential plaintiff or plaintiffs, which facts and
circumstances need not be disclosed.

(B) Facts and circumstances, including, but not limited to, an accident, disaster, incideﬁt, or
transactional occurrence that might result in litigation against the agency and that are known to a

potential plaintiff or plaintiffs, which facts or circumstances shall be publicly stated on the agenda
or amounced.

{C) The receipt of a claim pursuant to the Tort Claims Act or some other written communication
from a potential plaintiff threatening litigation, which claim or communication shall be available for
public inspection pursuant to Section 54957.5.

(D) A statement made by a person in an open and public meeting threatening litigation on a
specific matter within the responsibility of the legislative body.

(E) A statement threatening litigation made by a person outside an open and public meeting on a
specific matter within the responsibility of the legislative body so long as the official or employee
of the local agency receiving knowledge of the threat makes a contemporaneous or other record of
the statement prior to the meeting, which record shall be available for public inspection pursuant to
Section 54957.5. The records so created need not identify the alleged victim of unlawful or
tortious sexual conduct or anyone making the threat on their behalf, or identify a public employee
who 1s the alleged perpetrator of any unlawful or tortious conduct upon which a threat of litigation
1s based, unless the identity of the person has been publicly disclosed.

(F) Nothing in this section shall require disclosure of writien communications that are privileged
and not subject to disclosure pursuant to the California Public Records Act (Chapter 3.5
{commencing with Section 6250) of Division 7 of Title 1).

(c) Based on existing facts and circumstances, the legislative body of the local agency has decided
to initiate or is deciding whether to initiate litigation.

Prior to holding a closed session pursuant to this section, the legislative body of the Jocal agency
shall state on the agenda or publicly announce the subdivision of this section that authorizes the
closed session. If the session is closed pursuant to subdivision (a), the body shall state the title of
or otherwise specifically identify the litigation to be discussed, unless the body states that to do so
would jeopardize the agency's ability to effectuate service of process upon one or more unserved

parties, or that to do so would jeopardize its ability to conclude existing settlement negotiations to
its advantage.

A local agency shall be considered to be a "party” or to have a "significant exposure to litigation” if

an officer or employee of the local agency is a party or has significant exposure to litigation
concerning prior or prospective activities or alleged activities during the course and scope of that
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office or employment, including litigation in which it is an issue whether an activity is outside the
course and scope of the office or employment.

§ 54956.95. Closed session; Insurance liability

54956.95. (a) Nothing in this chapter shall be construed to prevent a joint powers agency formed
pursuant to Article I (commencing with Section 6500) of Chapter 5 of Division 7 of Title 1, for
purposes of insurance pooling, or a local agency member of the joint powers agency, from holding
a closed session to discuss a claun for the payment of tort liability losses, public liability losses, or
workers' compensation hability incurred by the joint powers agency or a local agency member of
the joint powers agency.

{(b) Nothing in this chapter shall be construed to prevent the Local Agency Self-Insurance
Authority formed pursuant to Chapter 5.5 (commencing with Section 6599.01) of Division 7 of
Title 1, or a local agency member of the authority, from holding a closed session to discuss a claim
for the payment of tort liability losses, public hability losses, or workers' compensation Hability
incurred by the authority or a local agency member of the authority.

(¢} Nothing in this section shall be construed to affect Section 54956.9 with respect to any other
local agency.

§ 54957. Closed session; Personnel and threat to public security

54957. Nothing contained in this chapter shall be construed to prevent the legislative body of a
local agency from holding closed sessions with the Attorney General, district attorney, sheriff, or
chief of police, or their respective deputies, on matters posing a threat to the security of public
buildings or a threat to the public's right of access to public services or public facilities, or from
holding closed sesstons durnng a regular or special meeting to consider the appointment,
employment, evaluation of performance, discipline, or dismissal of a public employee or to hear
complaints or charges brought against the employee by another person or employee unless the
employee requests a public session.

As a condition to holding a closed session on specific complaints or charges brought against an
employee by another person or employee, the employee shall be given wrtten notice of his or her
right to have the complaints or charges heard in an open session rather than a closed session, which
notice shall be delivered to the employee personally or by mail at least 24 hours before the time for
holding the session. If notice is not given, any disciplinary or other action taken by the legislative

body against the employee based on the specific complaints or charges in the closed session shall
be null and void.

The legislative body also may exclude from the public or closed meeting, during the examination of
a witness, any or all other witnesses in the matter being investigated by the legislative body.

For the purposes of this section, the term "employee” shall include an officer or an independent
contractor who functions as an officer or an employee but shall not include any elected official,
member of a legislative body or other independent contractors.

Nothing in this section shall limit local officials' ability to hold closed session meetings pursnant to
Sections 1461, 32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3
of the Government Code. Closed sessions held pursuant 1o this section shall not include discussion
or action on proposed compensation except for a reduction of compensation that results from the
imposition of discipline.

§ 54957.1. Report at conclusion of closed session

54957.1. (a) The legislative body of any local agency shall publicly report any action taken in
closed session and the vote or abstention of every member present thereon, as follows:
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(1) Approval of an agreement concluding real estate negotiations pursuant to Section 54956.8
shall be reported after the agreement is final, as specified below:

{A) H 1ts own approval renders the agreement final, the body shall report that approval and the

substance of the agreement in open session at the public meeting during which the closed session is
held.

(B) 1f final approval rests with the other party to the negotiations, the local agency shall disclose
the fact of that approval and the substance of the agreement upon inquiry by any person, as soon as
the other party or its agent has informed the local agency of its approval.

(2) Approval given to 1ts legal counsel to defend, or seek or refrain from seeking appellate review
or relief, or to enter as an amicus curiac in any form of litigation as the result of a consultation
under Section 54956.9 shall be reported in open session at the public meeting during which the
closed session is held. The report shall identify, if known, the adverse party or parties and the
substance of the Iitigation. In the case of approval given to initiate or intervene in an action, the
announcement need not identify the action, the defendants, or other particulars, but shall specify
that the direction to Inttiate or intervene in an action has been given and that the action, the
defendants, and the other particulars shall, once formally commenced, be disclosed to any person
upon inquiry, unless to do so would jeopardize the agency's ability to effectuate service of process
on one or more unserved parties, or that to do so would jeopardize its ability to conclude existing
_ settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as defined in Section
54956.9, at any stage prior to or during a judicial or quasi-judicial proceeding shall be reported
afier the settlement is final, as specified below:

(A) If the legislative body accepts a settlement offer signed by the opposing party, the body shall
report its acceptance and identify the substance of the agreement in open session at the public
meeting during which the closed session is held.

(B) If final approval rests with some other party to the litigation or with the court, then as soon as
the settlement becomes final, and upon inquiry by any person, the local agency shall disclose the
fact of that approval, and identify the substance of the agreement.

(4) Disposition reached as to claims discussed in closed session pursuant to Section 54956.95
shall be reported as soon as reached in a manner that identifies the name of the claimant, the name
of the local agency claimed against, the substance of the claim, and any monetary amount approved
for payment and agreed upon by the claimant.

(5) Action taken to appoint, employ, dismiss, accept the resignation of, or otherwise affect the
employment status of a public employee in closed session pursuant to Section 54957 shall be
reported at the public meeting during which the closed session is held. Any report required by this
paragraph shall identify the title of the position. The general requirement of this paragraph
notwithstanding, the report of a dismissal or of the nonrenewal of an employment contract shall be
deferred until the first public meeting following the exhaustion of administrative remedies, if any.

(6) Approval of an agreement concluding labor negotiations with represented employees pursuant
to Section 54957.6 shall be reported after the agreement is final and has been accepted or ratified

by the other party. The report shall identify the item approved and the other party or parties to the
negotiation.

(b) Reports that are required to be made pursuant to this section may be made orally or in writing.
The legislative body shall provide to any person who has submitted a written request to the
legislative body within 24 hours of the posting of the agenda, or to any person who has made a
standing request for all documentation as part of a request for notice of meetings pursuant to
Section 54954.1 or 54956, if the requester is present at the time the closed session ends, copies of
any contracts, settlement agreements, or other documents that were finally approved or adopted in
the closed session. If the action taken results in one or more substantive amendments to the
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related documents requiring retyping, the documents need not be released until the retyping is
completed dunng normal business hours, provided that the presiding officer of the legislative body
or hus or her designee orally summarizes the substance of the amendments for the benefit of the
document requester or any other person present and requesting the information,

(¢} The documentation referred to in paragraph (b} shall be available to any person on the next
business day following the meeting in which the action referred to is taken or, in the case of
substantial amendments, when any necessary retyping is complete.

{d) Nothing in this section shall be construed to require that the legisiative body approve actions
not otherwise subject to legislative body approval.

{e) No action for injury to a reputational, liberty, or other personal interest may be commenced by
or on behalf of any employee or former employee with respect to whom a disclosure is made by a
legislative body 1n an effort to comply with this section.

§ 54957.2. Minutes of closed session

54957.2. (a) The legislative body of a local agency may, by ordinance or resolution, designate a
clerk or other officer or employee of the local agency who shall then attend each closed session of
the legislative body and keep and enter in a minute book a record of topics discussed and decisions
made at the meeting. The minute book made pursuant to this section is not a public record subject
to inspection pursuant 1o the California Public Records Act (Chapter 3.5 (commencing with
Section 6250) of Division 7 of Title 1), and shall be kept confidential. The minute book shall be
available only to members of the legislative body or, if a violation of this chapter is alleged to have
occurred at a closed session, to a court of general jurisdiction wherein the local agency lies. Such
minute book may, but need not, consist of a recording of the closed session.

(b) An elected legislative body of a Jocal agency may require that each legislative body all or a
majority of whose members are appointed by or under the authority of the elected legislative body
keep a minute book as prescribed under subdivision (a).

§ 54957.5. Agendas and other materials; Public records

54957.5. (a) Notwithstanding Section 6255 or any other provisions of law, agendas of public
meetings and any other writings, when distributed to all, or a majority of all, of the members of a
legislative body of a local agency by any person in connection with a matter subject to discussion
or constderation at a public meeting of the body, are disclosable public records under the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), and
shall be made available upon request without delay. However, this section shall not include any
writing exempt from public disclosure under Section 6253.5, 6254, or 6254.7.

(b) Writings that are public records under subdivision (a) and that are distributed during a public
meeting shall be made available for public inspection at the meeting if prepared by the local agency
or a member of its legisiative body, or after the meeting if prepared by some other person.

(c) Nothing in this chapter shall be construed to prevent the legislative body of a local agency
from charging a fee or deposit for a copy of a public record pursuant to Section 6257.

(d) This section shall not be construed to limit or delay the public's right to inspect or obtain a
copy of any record required to be disclosed under the requirements of the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1). Nothing in
this chapter shall be construed to require a legislative body of a local agency to place any paid
advertisement or any other paid notice in any publication.
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§ 54957.6. Closed session; Labor negotiations

54957.6. (a) Notwithstanding any other provision of law, a legislative body of a local agency may
hold closed sessions with the local agency's designated representatives regarding the salaries,
salary schedules, or compensation patd in the form of fringe benefits of its represented and

unrepresented employees, and, for represented employees, any other matter within the statutorily
provided scope of representation.

However, prior to the closed session, the legislative body of the local agency shall hold an open
and public session in which it identifies its designated representatives.

Closed sessions of a legislative body of a local agency, as permitted in this section, shall be for the
purpose of reviewing its position and instructing the local agency's designated representatives.

Closed sessions, as permitted in this section, may take place prior to and during consultations and
discussions with representatives of employee organizations and unrepresented employees.

Closed sessions with the local agency's designated representative regarding the salaries, salary
schedules, or compensation paid in the form of fringe benefits may include discussion of an
agency's available funds and funding priorities, but only insofar as these discussions relate to
providing instructions to the local agency's designated representative.

Closed sessions held pursuant to this section shall not include final action on the proposed
compensation of one or more unrepresented employees.

For the purposes enumerated in this section, a legistative body of a local agency may also meet
with a state conctliator who has intervened in the proceedings.

(b) For the purposes of this section, the term "employee” shall include an officer or an independent
contractor who functions as an officer or an employee, but shall not include any elected official,
member of a legislative body, or other independent contractors.

§ 54957.7. Announcement prior te closed sessions

54957.7. (a) Prior to holding any closed session, the legislative body of the local agency shall
disclose, m an open meeting, the item or items to be discussed in the closed session. The
disclosure may take the form of a reference to the item or items as they are listed by number or
letter on the agenda. In the closed session, the legislative body may consider onty those matters
covered in 1ts statement. Nothing in this section shall require or authorize a disclosure of
information prohibited by state or federal law.

(b) After any closed session, the legislative body shall reconvene into open session prior to
adjournment and shall make any disclosures required by Section 54957.1 of action taken in the
closed session.

(c) The announcements required to be made in open session pursuant to this section may be made
at the location announced in the agenda for the closed session, as long as the public is allowed to
be present at that location for the purpose of hearing the announcements.

§ 54957.8. Closed session; Multijurisdictional drug enforcement agency

54957.8. Nothing contained in this chapter shall be construed to prevent the legislative body of a
multijurisdictional drug law enforcement agency, or an advisory body of a multijurisdictional drug
law enforcement agency, from holding closed sessions to discuss the case records of any ongoing
criminal investigation of the multijurisdictional drug law enforcement agency or of any party to the
jomnt powers agreement, to hear testimony from persons involved in the investigation, and to
discuss courses of action in particular cases.
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"Multijurisdictional drug law enforcement agency,” for purposes of this section, means a joint
powers entity formed pursuant 1o Article 1 (commencing with Section 6500) of Chapter 5 of
Division 7 of Title 1, which provides drug law enforcement services for the parties to the joint
powers agreement.

The Legislature finds and declares that this section is within the public interest, in that its
provisions are necessary to prevent the impairment of ongoing law enforcement investigations, to

protect witnesses and mformants, and to permit the discussion of effective courses of action in
particular cases.

§ 54957.9. Disruption of meeting

54957.9. In the event that any meeting is willfully interrupted by a group or groups of persons so
as to render the orderly conduct of such meeting unfeasibie and order cannot be restored by the
removal of mdividuals who are willfully interrupting the meeting, the members of the legislative
body conducting the meeting may order the meeting room cleared and continue in session. Only
matters appearing on the agenda may be considered in such a session. Representatives of the press
or other news media, except those participating in the disturbance, shall be allowed to attend any
session held pursuant to this section. Nothing in this section shall prohibit the legislative body
from establishing a procedure for readmitting an individual or individuals not responsible for
willfully disturbing the orderly conduct of the meeting.

§ 54958, Act supercedes conflicting laws

54958. The provisions of this chapter shall apply to the legislative body of every local agency
notwithstanding the conflicting provisions of any other state law.

§ 54959. Violation of Act; Criminal penalty

54959. Each member of a legislative body who attends a meeting of that legislative body where
action is taken in violation of any provision of this chapter, and where the member intends to
deprive the public of information to which the member knows or has reason to know the public is
entitled under this chapter, is guilty of a misdemeanor.

§ 54960. Violation of Act; Civil remedies

54960. (a) The district attorney or any interested person may commence an action by mandamus,
injunction or declaratory relief for the purpose of stopping or preventing violations or threatened
violations of this chapter by members of the legislative body of a local agency or to determine the
applicability of this chapter to actions or threatened future action of the legislative body, or to
determine whether any rule or action by the legislative body to penalize or otherwise discourage
the expression of one or more of its members 1s valid or invalid under the laws of this state or of
the Ugited States, or to compel the legislative body to tape record its closed sessions as hereinafter
provided.

{b) The court in its discretion may, upon a judgment of a violation of Section 54956.7, 54956.8,
54956.9, 54956.95, 54957, or 54957.6, order the legislative body 1o tape record its closed
sesstons and preserve the tape recordings for the period and under the terms of security and
confidentiality the court deems appropriate.

{c) (1) Each recording so kept shall be immediately labeled with the date of the closed session
recorded and the title of the clerk or other officer who shall be custodian of the recording.

(2) The tapes shall be subject to the following discovery procedures:
(A) In any case in which discovery or disclosure of the tape is sought by either the district

attorney or the plaintiff in a civil action pursuant to Section 54959, 54960, or 54960.1 alleging that
a violation of this chapter has occurred in a closed session which has been recorded pursuant to
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this section, the party seeking discovery or disclosure shall file a written notice of motion with the
appropriate court with notice (o the governmental agency which has custody and control of the
tape recording. The notice shall be given pursuant to subdivision (b) of Section 1005 of the Code
of Civil Procedure.

{(B) The notice shall include, in addition 1o the items required by Section 1010 of the Code of Civil
Procedure, all of the following:

(1) Identification of the proceeding in which discovery or disclosure is sought, the party seeking
discovery or disclosure, the date and time of the meeting recorded, and the governmental agency
which has custody and control of the recording.

(i1) An affidavit which contains specific facts indicating that a violation of the act occurred in the
closed session.

(3) Ifthe court, following a review of the motion, finds that there is good cause 10 believe that a
violation has occurred, the court may review, in camera, the recording of that portion of the
closed session alleged to have violated the act.

(4) I, following the in camera review, the court concludes that disclosure of a portion of the
recording would be likely to materially assist in the resolution of the litigation alleging violation of
this chapter, the court shall, in its discretion, make a certified transcript of the portion of the
recording a public exhibit in the proceeding,

(5) Nothing in this section shall permit discovery of communications which are protected by the
attorney-chent privilege.

§ 54960.1. Violation of Act; Actions declared null and void

54960.1. (a) The district attorney or any interested person may commence an action by
mandamus or injunction for the purpose of obtaining a judicial determination that an action taken
by a legislative body of a local agency in violation of Section 54953, 54954.2, 54954.5, 54954.6,
or 54956 is null and void under this section. Nothing in this chapter shall be construed to prevent
a legislative body from curing or correcting an action challenged pursuant to this section.

(b) Prior to any action being commenced pursuant to subdivision (a), the district attorney or
interested person shall make a demand of the legislative body to cure or correct the action alleged
to have been taken in violation of Section 54953, 54954.2, 54954 .5, 54954.6, or 54956. The
demand shall be in writing and clearly describe the challenged action of the legislative body and
nature of the alleged violation.

(c) (1) The written demand shall be made within 90 days from the date the action was taken unless
the action was taken in an open session but in violation of Section 54954.2, in which case the
written demand shall be made within 30 days from the date the action was taken.

(2) Within 30 days of receipt of the demand, the legislative body shall cure or correct the
challenged action and inform the demanding party in writing of 1ts actions to cure or correct or
inform the demanding party in writing of its decision not to cure or correct the challenged action.

(3) If the legislative body takes no action within the 30-day period, the inaction shall be deemed a
decision not to cure or correct the challenged action, and the 15-day period to commence the
action described in subdivision (a) shall commence to run the day after the 30-day period to cure
or correct expires.

(4) Within 15 days of receipt of the written notice of the legislative body's decision to cure or
correct, or not to cure or correct, or within 15 days of the expiration of the 30-day period to cure
or correct, whichever is earlier, the demanding party shall be required to commence the action
pursuant to subdivision (a) or thereafter be barred from commencing the action.
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{d) An action taken that is alleged to have been taken in violation of Section 54953, 549542,
54954.5, 54954.6, or 54956 shall not be determined to be null and void if any of the following
conditions exist:

(1) The action taken was in substantial compliance with Sections 54953, 549542, 54954.5,
54954.6, and 54956.

(2) The action taken was in connection with the sale or issnance of notes, bonds, or other
evidences of indebtedness or any contract, instrument, or agreement thereto.

(3) The action taken gave rise to a contractual obligation, including a contract let by competitive
bid other than compensation for services in the form of salary or fees for professional services,
upon which a party has, in good faith and without notice of a challenge to the validity of the
action, detrimentally relied.

(4) The action taken was in connection with the collection of any tax.

(5) Any person, city, city and county, county, district, or any agency or subdivision of the state
alleging noncomphiance with subdivision (a) of Section 54954.2, Section 54956, or Section
54956.5, because of any defect, error, irregnlarity, or omission in the notice given pursuant to
those provisions, had actual notice of the 1tem of business at least 72 hours prior to the meeting at
which the action was taken, if the meeting was noticed pursuant to Section 549542, or 24 hours
prior (o the meeting at which the action was taken if the meeting was noticed pursuant to Section

54956, or prior to the meeting at which the action was taken if the meeting is held pursuant to
Section 54956.5.

(¢) During any action seeking a judicial determination pursuant to subdivision (a) if the court
determines, pursuant to a showing by the legislative body that an action alleged to have been taken
n violation of Section 54953, 549354 2, 54954 5 54954.6, or 54956 has been cured or corrected
by a subsequent action of the legislative body, the action filed pursuant to subdivision (a) shall be
dismissed with prejudice.

(f) The fact that a legislative body takes a subsequent action to cure oOr correct an action taken
pursuant to this section shall not be construed or admissible as evidence of a violation of this
chapter.

§ 54960.5. Costs and attorney fees

54960.5. A court may award court costs and reasonable attorney fees to the plaintiff in an action
brought pursuant to Section 54960 or 54960.1 where it is found that a legislative body of the local
agency has violated this chapter. The costs and fees shall be paid by the local agency and shall not
become a personal liability of any public officer or employee of the local agency.

A court may award court costs and reasonable attorney fees to a defendant in any action brought
pursuant to Section 54960 or 54960.1 where the defendant has prevailed in a final determination of
such action and the court finds that the action was clearly frivolous and totally lacking in merit.

§ 54961. Discrimination; Disabled access; Fees for attendance; Disclosure of victims

54961. (a) No legislative body of a local agency shall conduct any meeting in any facility that
prohibits the admittance of any person, or persons, on the basis of race, religious creed, color,
national ongin, ancestry, or sex, or which is inaccessible to disabied persons, or where member of
the public may not be present without making a payment or purchase. This section shall apply to
every local agency as defined in Section 54951.

(b) No notice, agenda, announcement, or report required under this chapter need identify any
victim or alleged victim of tortious sexual conduct or child abuse unless the identity of the person
has been publicly disclosed.
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§ 54962. Closed session; Express authorization required

54962. Except as expressly authorized by this chapter, or by Sections 1461, 1462, 32106, and
32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the Government Code as
they apply 10 hospitals, or by any provision of the Education Code pertaining to schoo! districts
and community college districts, no closed session may be held by any legislative body of any local
agency.
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